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1 Introduction 


This  document  is  intended  as  a companion 
to  Alcohol  and  Drug  Policies:  A Guide  for 
School  Boards.  Its  puipose  is  to  provide  the 
legal  information  required  for  educators  to 
develop  a comprehensive  policy  for  deal- 
ing wito  student  alcohol  and  drug  use. 
School  boards,  principals,  and  teachers 
have  a broad  range  of  rights,  powers,  and 
obligations  which  are  derived  from  vari- 
ous sources.  Taken  together,  these  sources 
give  educators  ample  legal  authority  to 
implem«it  the  thr^  components  of  the 
model  policy.  The  real  challenge  for  educa- 
tors is  to  ensure  tiiat  this  authority  is  used 
wisely  in  bdandng  the  goals  of  three 
comp)onents,  while  maintaining  the  stu- 
dent and  parental  support  that  is  essential 
to  the  overall  success  of  the  policy. 


The  following  three  sections  of  this  com- 
panion document  e^nune  the  Education 
Ad}  the  Trespass  to  Property  Act}  and  the 
Criminal  Code.^  Separate  righte,  powers, 
and  obligations  exist  under  each  Act. 
Although  a particular  Act  may  not  autho- 
rize a teacher's  or  principal's  specific 
action,  either  or  both  of  the  other  Acts  may 
do  so.  Consequently,  the  entire  text  should 
be  read  before  reaching  any  conclusions 
about  what  one  may  or  may  not  be 
empowered  to  do. 

Following  the  review  of  the  three  Acts, 
we  discuss  educators'  obligations  for 
recordkeeping,  confidentiality,  and  disclo- 
sure. The  focus  then  shifts  to  a detailed 
examination  of  one  of  the  leading  cases  in 
this  field,  nie  final  section  summarizes  the 
conclusions  that  can  be  drawn  from  this 
material. 


"Separate  righte, 
powers,  and 
obligations  exist 
under  each  Act 
Although  a 
particular  Act 
my  not 
authorize  a 
teacher's  or 
prindpal's 
specific  action, 
either  or  both  of 
the  other  Acte 
my  do  so." 


The  Legal  Rights,  Powers,  and  Obligations  of  Educators  ...  1 


* k- 


^ ^ 10  tmfif  p^^m:it0^^mm^im^  bttk^ai  o* 

Wm  Jm^  «e  ^:.f3*.^sk««iraoj^  i^:‘.W^^|iii^W'i»)<,^uf0- ■ 

^tes  j|«tjtU|iklo  ^•nmq  ,«M^  «I*»«<J#8  ^ ^ en^;^ 


#vi3tttH(  >C<^.  '^1  ^ 

■'■'  iMK  ^--1’  ****■  *!feh»i>sii0  .xb«wfs9fits(d0(  ^iif '41  sv 

, Q 'rfte  .'S!  iu*..  .«i  *... ..  J.‘_fciiU^.  - ■>  ..■  Ji'  % --u'^'-ai 


•# 


tf4i  to  wska®  fiwi?  rmsl 


^jyt  1^"^”  wSKtA  mfam  &m  » wsivm  fiKi?  - p*)*;.,  <is#  ^ Mw«t  luir ' 

'^:.%''^tO8r,^^''0i3isi^  f . , 

mm^i.^.J&SM  » ^-i_-,.J_"  ',S  is  ^ ^ J Mli 


:1 

,.  , „ ^ mw^ 


\ft  llJtrf  to  isafeh  m *^fe«5  ptiAaniri  »ii»  to  am>  to  ft 

^ tsoStam  totifll  auft  .Mi  iaSnSs  © 

K^t^r  , "*  ^ <J[il!  fuet^  ffwmb  ^ m^uAi»' 

j^p^^«(ilky•w  ' - - - '^-Msi^ 


2 The  Education  Act 


The  Education  Act  is  a complex  piece  of  legis- 
lation. The  provisions  most  relevant  for  our 
purposes  are  drafted  in  broad  terms  that  pro- 
vide boards,  principals,  and  teachers  with  sub- 
stantial authority  and  responsibility.  UntU 
recently,  these  provisions  were  rardy  litigated. 
Moreover,  the  cases  that  did  go  to  court  sug- 
gested that  judges  were  willing  to  give  educa- 
tors a relatively  free  hand  in  operating  the 
school  system. 

General  duties  of  teachers  and 
principals 

The  Education  Act  imposes  a variety  of 
obligations  on  teachers^  and  principals.^  It 
also  regulates  the  method  and  content  of 
instruction,  the  conduct  of  principals, 
teachers  and  students,  and  the  learning 
environment  in  the  school.  Both  teachers 
and  principals  are  required  to  set  an  exam- 
ple for  students  and  to  instill  in  them  "the 
highest  regard  for  truth,  justice,...  sobriety, 
industry,  frugality,  purity,  temperance,  and 
all  other  virtues".^  Through  various  provi- 
sions, the  Act  also  imposes  a general  duty 
on  teachers  and  principals  to  establish  a 
p>ositive  learning  environment  and  to 
encourage  students  in  the  "pursuit  of 
learning".^  The  Act  and  Regulations  also 
indicate  that  educators  have  a general  obli- 
gation to  preserve  the  safety  and  health  of 
students.® 

These  broad  duties  suggest  that  educa- 
tors have  obligations  to  respond  to  student 
alcohol  and  drug  use.  The  three  compo- 
nents of  the  comprehensive  px)licy  app>ear 
to  be  warranted,  whether  one  focuses  on 
an  educator's  responsibility  to  instill 
regard  for  sobriety  and  temperance,  to 
establish  a positive  learning  environment 
or  to  protect  student  health  and  safety. 


Duty  of  principals  and  teachers  to 
maintain  order  and  discipline 

Both  principals  and  teachers  are  charged 
with  responsibility  for  maintaining  order 
and  discipline.^  Principals  are  ultimately 
accountable  for  ensuring  order  and  disci- 
pline in  the  school,  and  they  are  expected 
to  establish  appropriate  guidelines.^^ 
Teachers,  under  the  direction  of  their  prin- 
cipal, are  required  to  maintain  order  and 
discipline  in  the  classroom  and  on  school 
premises.” 

Pupils  have  a corresponding  duty  to 
exercise  self-discipline  and  to  accept  a 
principal's  or  teacher's  disciplinary  actions 
as  those  of  a kind  and  firm  parent.  This 
duty  applies  to  a pupil's  conduct  at  school, 
any  school-sponsored  event  or  while  trav- 
elling on  a school  bus.^^ 

The  concept  of  order  and  discipline  is 
broad  enough  to  support  school  policies 
prohibiting  any  unlawful  conduct  as  well 
as  any  conduct  that  might  pose  a risk  of 
injury  to  students,  staff,  or  school 
property.^®  These  provisions  should  also 
enable  principals  and  teachers  to  take 
whatever  steps  are  reasonably  necessary  to 
maintain  an  appropriate  learning  environ- 
ment.^^ This  may  entail  prohibiting  stu- 
dents from  coming  to  school  or  school 
events  in  an  intoxicated  condition.  It  may 
also  include  a general  prohibition  against 
bringing  any  alcohol,  drugs,  or  other 
potentially  intoxicating  substances  onto 
school  property,  whether  or  not  the  stu- 
dent' s conduct  is  lawful.  For  example,  a 
school  board  could  prohibit  any  student, 
even  those  over  16,  from  bringing  tobacco 
onto  school  property. 


"Through  various 
provisions,  the 
Act  imposes  a 
general  duty  on 
teachers  and 
principals  to 
establish  a 
positive  learning 
environment  and 
to  encourage 
students  in  the 
'pursuit  of 
learning'." 
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Power  to  protect,  inspect,  and 
preserve  school  property 

The  Education  Act  and  its  Regulations 
grant  school  boards  and  principals  exten- 
sive powers  to  deal  with,  protect,  and 
insp^  school  property.  Some  of  these 
powers  are  custodial  in  nature,  focusing  on 
the  repair  and  maintenance  of  school  prop>- 
erty.^*  Nevertheless,  there  are  other  provi- 
sions that  grant  school  boards  and  princi- 
pals virtually  all  the  powers  of  other  prop>- 
erty  owners.^^  These  provisions  appear 
broad  enouj^  to  empower  boards,  princi- 
pals, and  teachers  to  search  school  lockers 
or  desks.  It  seems  appropriate  for  a school 
board  to  take  reasonable  steps  to  ensure 
that  its  property  is  not  used  for  illegal  pur- 
poses or  in  violation  of  its  own  alcohol  and 
drug  policies. 

Nevertheless,  three  notes  of  caution  are 
warranted.  First,  the  right  to  search  a lock- 
er would  not,  in  and  of  itself,  justify 
searching  the  student's  property  in  the 
locker.  Similar  concerns  may  be  raised 
about  interfering  with  a lock  belonging  to 
the  student.  However,  several  Canadian 
cases  suggest  that  school  officials  who  rea- 
sonably suspect  a student  of  violating  the 
law  or  the  school  rules  may  search  that 
student  and  his  or  her  belongings  under 
their  right  to  maintain  order  and  disci- 
pline.^'Presumably,  the  courts  would  also 
permit  school  officials  to  remove  a stu- 
dent's lock  in  such  circumstances,  given 
the  courts'  broad  interpretation  of  the 
order  and  discipline  provision. 

Second,  the  arbitrary  use  of  this  power 
would  inevitably  generate  administrative 
and  legal  challenges.^®  Third,  regardless  of 
the  outcome  of  such  challenges,  these  tac- 
tics would  probably  alienate  the  student 
body,  thereby  undermining  the  other  com- 
ponents of  the  model  policy. 

Consequently,  this  search  power  should 
be  used  with  restraint.  It  is  advisable  for 
Boards  to  establish  a locker  search  policy 
that  is  distributed  to  both  students  and 
parents.  In  that  policy,  a Board  could 
specifically  reserve  the  right  to  search  any 


locker  if  there  was  reason  to  believe  that  it 
contained  any  prohibited  substance  or 
object. 

Power  to  compel  attendance 

The  Education  Act  requires  children 
between  the  ages  of  6 and  16  to  attend 
school  unless  they  fall  within  one  of  the 
listed  exclusions.^^  Parents  and  guardians 
have  a corresponding  duty  to  ensure  that 
their  children  attend  school;  a breach  of 
this  duty  constitutes  a provincial  offence.^® 
Similarly,  a child  may  be  prosecuted  under 
the  Act  for  failing  to  attend  school.^'  The 
Act  also  authorizes  attendance  counsellors 
to  take  custody  of  truants  in  some  situa- 
tions and  return  them  to  their  parents  or 
the  school.^  Moreover,  principals  are 
authorized  to  suspend  a child  for  persis- 
tent truancy.^ 

When  a pupil  returns  after  being  absent, 
a parent  of  the  pupil  or  the  pupil  if  he  or 
she  is  18  or  older,  is  required  to  provide  a 
written  or  oral  explanation  as  directed  by 
the  principal.^^  This  provision  coupled 
with  attendance  records  and  other  infor- 
mation, might  assist  schools  in  identifying 
students  with  alcohol  or  drug  problems. 

Power  to  refuse  entry 

Principals  can  deny  entry  to  anyone  whose 
presence  on  school  property  would  in  their 
judgment  be  detrimental  to  the  physical  or 
mental  well-being  of  the  students."  A 
principal  could  use  this  power  to  prevent 
the  entry  of  anyone  he  or  she  believed  was 
intoxicated,  was  providing  alcohol  or 
drugs  to  students,  or  was  in  possession  of 
alcohol  or  drugs  in  violation  of  school  poli- 
cy.^® Although  it  may  be  appropriate  to 
deny  entry,  for  example,  to  a rock  group 
that  openly  advocates  violating  the  drug 
laws,  entry  should  not  be  denied  to  out- 
siders simply  because  their  views  on  a par- 
ticular issue  differ  from  that  of  the  school 
administration.^^ 


"A  principal 
could  use  this 
power  to  prevent 
the  entry  of 
anyone  he  or  she 
believed  was 
intoxicated,  was 
providing  alcohol 
or  drugs  to 
students,  or  was 
in  possession  of 
alcohol  or  drugs 
in  violation  of 
school  policy." 
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Power  to  suspend  or  expel  students 

The  Education  Act  gives  educators  sweep- 
ing authority  to  suspend  and  expel  stu- 
dents for  a broad  range  of  misbehaviour.  A 
principal  may  suspend  a student  for  a 
fixed  period  of  time/  not  exceeding  the 
limit  set  by  the  board,  for  ^persistent  tru- 
ancy, persistent  opposition  to  authority, 
habitual  neglect  of  duty,  the  wilful  destruc- 
tion of  school  property,  the  use  of  profane 
or  improper  language,  or  conduct  injuri- 
ous to  the  nnoral  tone  of  the  school  or  to 
the  physical  or  mental  well-being  of  others 
in  the  school".^  This  last  ground  for  sus- 
pension is  broad  enough  to  encompass  any 
violation  of  a school's  alcohol  and  drug 
policy,  whether  or  not  the  student's  con- 
duct is  illegal.^ 

As  soon  as  a principal  suspends  a stu- 
dent, the  student  and  his  or  her  parents 
must  be  notified  in  writing  of  the  reasons 
for  the  susp)ension.  They  must  also  be 
informed  of  the  appeal  procedures.  In 
addition,  the  principal  must  write  to  the 
student's  teadiers,  the  appropriate  atten- 
dance counsellors  and  supervisors,  and  the 
board.^  If  the  susp>ension  is  based  on  stu- 
dent conduct  that  is  an  offence  covered  by 
the  Young  Offenders  Act,  it  could  be  argued 
that  the  letters  and  proceedings  constitut- 
ed a technical  violation  of  that  Act's  prohi- 
bition against  publishing  information 
identifying  young  offenders.^^  This  poten- 
tial conflict  has  not  yet  been  resolved. 

The  student's  parents  or  guardians,  or 
the  student  if  he  or  she  is  an  adult,  have  a 
right  to  appeal  the  suspension.  The  board 
is  then  required  to  convene  a hearing  to 
resolve  the  matter.^^  Even  if  there  is  no 
appeal,  the  board  may  remove,  confirm  or 
modify  the  susp^ension,  and  may  expunge 
the  record  of  it.^ 

The  board  may  expel  any  student  if  "his 
conduct  is  so  refractory  that  his  presence  is 
injurious  to  other  pupils".^'*  Although  nar- 
rower than  the  grounds  for  suspension,  the 
criteria  for  expulsion  are  vague.  A serious 
infraction  or  repeated  infractions  of  a 
school's  alcohol  and  drug  policies  might 
well  constitute  grounds  for  expulsion.^^ 
The  Act  provides  detailed  procedures  that 


must  be  taken  to  initiate  and  convene  an 
expulsion  hearing.^ 

Section  22(5)  of  the  Act  gives  a board 
discretion  to  readmit  students  who  have 
been  expelled.  Presumably  a board  could 
also  establish  conditions  for  readmission. 
For  example,  it  appears  reasonable  that  a 
student  who  has  b^n  expelled  for  rep)eat- 
edly  coming  to  school  intoxicated  be 
required  to  accept  a referral  for  treatment 
as  a prerequisite  for  admission. 

Students  and  their  parente  can  also  chal- 
lenge a suspension  or  expulsion  order  in 
the  courts.  Until  recently,  the  courts  usual- 
ly upheld  the  school's  decision  unless 
there  was  a clear  error.^^  But  as  the  follow- 
ing case  illustrates,  the  courts  now  appear 
to  be  more  critical  of  the  substantive 
grounds  for  suspension  and  expulsion 
orders. 

Re  Peel  Board  of  Education  and  arose 

from  an  out-of-school  incident  in  which  six 
male  students  were  changed  with  abduct- 
ing and  sexually  assaulting  a female  stu- 
dent. On  learning  of  the  charges,  the  prin- 
cipal suspended  the  students  and  the 
Board  subsequently  sought  to  initiate 
expulsion  proceedings.  Before  doing  so, 
the  Board  applied  to  the  court  to  deter- 
mine if  such  proceedings  would  violate 
section  38(1)  of  the  Young  Offenders  Ac^^ 
(YOA).  It  prohibits  publishing  by  any 
means  a report  that  would  result  in  dis- 
closing the  name  or  identity  of  a young 
person  who  has  or  is  alleged  to  have  com- 
mitted an  offence  governed  by  the  Act. 

The  decision  raises  two  important  issues. 

First,  the  judge  was  extremely  critical  of 
the  principal's  and  Board's  "peremptory" 
conduct.  The  mere  fact  that  a student  is 
charged  with  an  offence  does  not  establish 
that  he  or  she  committed  the  alleged  act. 
Consequently,  the  principal  and  Board 
were  not  justified  in  taking  any  disci- 
plinary action  against  the  students,  let 
alone  expulsion  proceedings.  In  the 
judge's  words:  "Had  the  principal  not 
jump)ed  to  the  conclusion  that  the  students 
were  guilty  he  would  have  had  no  basis 
for  ordering  their  suspension.  He  had  no 
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other  information  on  which  to  base  his 
conclusion..."^ 

Second,  the  judge  interpreted  section 
38(1)  of  the  YOA  very  broadly.  The  judge 
accepted  that  the  Board  had  no  intention 
to  invade  the  student's  privacy  and  that  it 
would  act  in  good  faidi  to  preserve  the 
secrecy  of  the  expulsion  proceedings. 
Nevertheless,  he  stated  that  the  holding  of 
the  expulsion  hearing  would  fuel  the  exist- 
ing rumours  and  that  any  unfavorable 
result  in  the  hearing  would  inevitably  lead 
to  the  students  being  identified. 
Consequently,  the  judge  prohibited  the 
Board  from  proceeding  because  it  would 
violate  section  38(1).^' 

This  aspect  of  the  Ped  decision  is  prob- 
lematic. If  this  broad  interpretation  of  s. 
38(1)  is  accepted,  an  educator  could  not 
discipline  a student  for  any  school  infrac- 
tion that  also  happened  to  be  governed  by 
the  YOA,  even  if  the  police  had  no  interest 
in  pursuing  the  matter.^  Thus,  schools 
would  be  precluded  from  disciplining  stu- 
dents for  petty  vandalism,  minor  thefts, 
any  fighting,  or  a violation  of  the  federal 
tobacco  legislation  prohibiting  underage 
possession.  This  interpretation  also  stands 
in  shaip  contrast  to  that  adopted  in  other 
cases,^  including  the  Court  of  Appeal 
decision  in  R.  v.  which  will  be 

discussed  in  detail  later  in  the  text. 

The  offence  in  Peel  was  not  committed 
on  school  premises  and  did  not  constitute 
a school  infraction.  It  is  unclear  whether 
the  result  would  have  been  different  had 
the  offence  been  committed  at  school  and 
involved  a violation  of  the  school  rules. 
Perhaps,  it  is  on  this  basis  that  the  courts 
will  ultimately  resolve  the  conflict  between 
Peel  and  other  cases. 

Aside  from  the  slight  uncertainty  creat- 
ed by  Peel,  educators  have  ample  authority 
to  suspend  or  exjjel  students  for  violations 
of  school  alcohol  and  drug  policies.  The 
challenge  for  school  boards  is  to  ensure 
that  these  powers  are  used  with  restraint, 
in  a manner  that  does  not  undermine  sup- 
port for  their  other  alcohol  and  drug  initia- 
tives. 
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3 The  Trespass  to  Property  Act  and 
Related  Issues 


The  Trespass  to  Property  Act  (T.P.A.)^ 
specifically  states  that  sdiool  hoards  and  those 
acting  on  their  behalf  have  the  same  rights  as 
other  '"occupiers"  of  land.*^  By  making  it  a 
provincial  offence  to  trespass,  the  Act  creates  a 
sanction  that  “occupiers"  can  use  to  control 
who  may  enter  and  remain  on  their  property. 

Power  to  deny  or  limit  entry 

Anyone  who  enters,  without  the  occupi- 
er's express  consent,  prenuses  where  entry 
is  prohibited,  or  who  remains  after  being 
directed  to  leave,  is  guilty  of  trespassing 
and  may  be  fined  up  to  $2,000.^^  An  occu- 
pier may  prohibit  entry  by  p<»ting  signs  or 
by  giving  written  or  verbal  notice.^  It  also 
may  be  presumed  that  entry  is  prohibited 
from  the  way  in  which  the  property  is 
enclosed.^®  An  occupier  may  permit  entry 
for  some  purposes  or  under  specified  cir- 
cumstances, but  prohibit  entry  in  all  other 
situations.^ 

These  provisions  do  not  apply  to  a per- 
son who  has  a legal  right  to  enter.^^  Since 
students  have  an  obligation  to  attend 
school  until  they  are  16  and  have  a general 
right  to  a public  education,^^  they  have  a 
legal  right  to  enter  school  property.® 
Presumably,  this  right  is  conditional  upon 
the  student  complying  with  reasonable 
rules  of  conduct.^  Consequently,  a board 
may  only  be  able  to  prohibit  or  restrict  stu- 
dent entry  if  it  has  some  justification. 


It  appears  reasonable  for  a board  to  pro- 
hibit entry  by  anyone  who  is  violating  the 
school's  ^cohol  and  drug  policies.  Such  a 
restriction  is  compatible  with  a school's 
educational  responsibilities®  and  does  not 
unduly  limit  a student's  right  of  entry. 
Considerable  care  should  be  taken  in  for- 
mulating procedures  to  enforce  these  entry 
policies.  For  example,  a board  might  per- 
mit only  its  own  students  to  attend  school 
dances  and  other  social  events.  Provided 
the  policy  was  made  known  in  advance,  it 
might  be  acceptable  to  require  students 
entering  a school  dance  to  open  their  purs- 
es, knapsacks  and  similar  belongings  to 
ensure  that  they  do  not  contain  alcohol. 
Nevertheless,  a school  board  could  not  jus- 
tifiably require  students  to  agree  to  such  a 
search  policy  as  a condition  for  attending 
classes,  because  students  have  a legal  right 
to  attend.®  Regardless  of  the  entry  p>olicies 
it  adopts,  a board  should  distribute  copies 
of  them  to  students  and  parents,  and  post 
copies  prominently  on  the  school  grounds. 

Right  to  arrest 

A police  officer,  an  occupier  and  any  per- 
son acting  on  an  occupier's  behalf  may 
arrest  without  a warrant  anyone  on  the 
property  who  they  reasonably  believe  is 
trespassing.®  The  arrest  is  lawful  even  if 
the  person  arrested  was  not  in  fact  tres- 
passing. The  Act  requires  a private  citizen 
who  arrests  a trespasser  to  call  the  police 
and  hand  over  the  suspect  to  them.®  Once 
the  police  are  involved,  the  occupier  can- 
not control  how  the  case  will  be  handled. 
For  example,  a principal  could  not  stop  the 
police  from  laying  a trespassing  charge 
against  a student  who  had  been  handed 
over  to  them  under  the  Act. 


"A  police  officer, 
an  occupier  and 
any  person  acting 
on  an  occupier's 
behalf  may  arrest 
without  a 
warrant  anyone 
on  the  property 
who  they 
reasonably  believe 
is  trespassing." 
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Otizen's  airest  Mid  the  Canadian 
Charter  &f  Rights  and  Freedoms 

Once  sdiool  officials  arrest  detein  or 
seaith  a student  under  the  T.PA.  or  other 
penal  legislation,  they  must  comply  with 
the  Charter.  For  example  in  R.  v.  Lerke,^  tihe 
staff  of  a tavern  arrested  the  accused  for 
trespai^ng  and,  in  searching  him,  found 
marijuana.  The  police  were  called  and 
Lerke  was  charged  with  possession  under 
the  Narcotic  Control  Act^  The  Court  of 
Appeal  held  that  airot  and  search  are  gov- 
ernment functions  to  which  the  Charter 
applies,  whether  the  person  making  the 
arrest  is  a police  officer  or  a private  citizen. 
Consequently,  a suspect  who  is  arrested  or 
search^  by  a private  dtizeri  is  entitled  to  a 
broad  range  of  rights  under  the  Charter, 
including  the  right  not  to  be  subject  to 
unreasonable  search  and  seizure;^^  the 
right  not  to  be  arbitrarily  detained  or 
imprisoned,*®^  the  right  to  be  informed  of 
the  reasons  for  the  arrest,*®  the  right  to 
retain  and  instruct  counsel,*®  and  the  right 
to  be  informed  of  the  right  to  counsel.® 
Pursuant  to  section  24(2)  of  the  Charter, 
evidence  seized  in  violafion  of  the  Charter 
must  be  excluded,  if  its  admission  into  evi- 
dence would,  in  all  the  circumstances  of 
the  case,  bring  the  administration  of  justice 
into  disrepute.® 

The  Court  of  Appeal  held  that  the  staff 
had  lawfully  arrested  Lerke,  but  then  vio- 
lated section  8 of  the  Charter  which  pro- 
hibits unreasonable  search  and  seizure. 
Consequently,  the  marijuana  which  the 
staff  seized  was  excluded  from  evidence 
under  section  24(2),  and  Lerke  was  acquit- 
ted. As  we  shall  discuss  in  chapter  6, 
school  officials  acting  under  the  Education 
Act  may  avoid  some  of  the  Charter  prob- 
lems that  other  private  citizens  face  in  rely- 
ing on  the  T.P.A.,  the  Criminal  Code  or  other 
penal  legislation.® 


Ri^l  to  use  reasonable  force  to 
eject  trespassers  and  to  protect 
property 

The  Criminal  Cod^  and  the  common  law® 
give  occupies  the  rights  to  use  reasonable 
force  in  ejecting  teespassers.  Except  in  the 
case  of  a violent  intruder,  an  occupier  can- 
not use  any  force  unti  after  the  teespasser 
has  been  given  an  opportunity  to  leave 
peacefully.  If  a trespasser  refuse  to  leave 
after  being  asked  to  do  so,  an  occupier  can 
physically  remove  him  or  her.^ 
Nevertheless,  there  are  two  major  limits  on 
the  right  to  eject  frespassers.  First,  an  ckcu- 
pier  cannot  deadly  force  or  force  likely 
to  cause  serious  bodily  injury  simply  for 
the  purpose  of  ejecting  a trespasser.*^ 
Rather,  an  occupier  should  call  the  police 
and  tolerate  the  presence  of  the  trespasser 
until  they  amve.  Second,  an  occupier  can- 
not eject  a tr^passer  if  doing  so  would 
forcseeably  endanger  the  trespasser.^  For 
example,  a tavern  was  held  civilly  liable 
for  ejecting  an  extremely  intoxicated 
patron  who  was  subsequently  hit  by  a car 
while  attempting  to  make  his  way  home.^ 
This  second  exception  is  important  in 
formulating  school  policies  to  deal  with 
students  who  are  intoxicated.  Since  educa- 
tors are  considered  to  have  a special  rela- 
tionship with  students,  they  would  be 
required  to  take  greater  care  than  other 
types  of  occupiers.^^  Consequently,  it 
would  be  inadvisable  simply  to  turn  away 
an  intoxicated  student  at  the  door  of  a 
school  dance,  especially  if  there  was  rea- 
son to  believe  that  the  student  may  be 
driving.  In  these  situations,  a school's  pri- 
mary concern  should  be  with  the  student's 
safety  and  that  of  others  who  may  be  fore- 
seeably  endangered.  The  courts  would 
probably  require  school  officials  to  take 
reasonable  steps  to  protect  the  student  in 
this  situation.^^  This  may  involve  calling 
the  student's  parents  or  another  responsi- 
ble adult,  arranging  to  have  the  student 
taken  home,  and  p>erhaps  even  calling  the 
police  if  there  was  no  other  way  of  pre- 
venting the  student  from  driving.^^ 


"It  would  he 
imdmsabk 
simply  to  turn 
away  an 
intoxicated 
student  at  the 
door  of  a school 
dance,  espedally 
if  there  was 
reason  to  believe 
that  the  student 
may  be  driving" 
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If  despite  the  school  staff's  efforts  an 
intoxicated  student  left  and  was  injured, 
the  staff  would  not  be  held  liable.  Nor 
would  teachers  be  expected  to  endanger 
themselves  by  attempting  to  subdue  an 
intoxicated  student  who  ph3rsically  threat- 
ened anyone  who  tried  to  stop  him. 

The  Criminal  Code  and  the  conunon  law 
give  occupiers  the  right  to  use  reasonable 
force  to  protect  their  property.^  An  occu- 
pier should  attempt  to  resolve  the  issue 
peacefully  before  using  any  force.  In  no 
circumstances  can  deadly  force  or  force 
likely  to  cause  serious  bodily  injury  be 
used  simply  to  protect  prof)erty.^  While  it 
may  be  appropriate  for  an  educator  to  use 
physical  force  in  an  effort  to  protect  stu- 
dents from  injuring  themselves  or  othere, 
it  is  far  harder  to  justify  using  force  simply 
to  protect  prop)erty. 


Consequences  of  committing 
trespass 

As  indicated,  a person  convicted  of  tres- 
passing nuiy  be  fined  up  to  $2,000  under 
the  TJ^AT^  With  the  permission  of  the 
prosecutor  and  the  occupier,  the  court  may 
also  issue  a judgment  of  up  to  $1,000 
against  the  trespasser  to  compensate  the 
occupier  for  his  or  her  damages.^  As  an 
alternative,  an  occupier  can  bring  a com- 
mon law  tort  action  against  the  trespasser, 
in  which  case  there  is  no  limit  on  the  size 
of  the  damage  award.®^  If  the  crown  prose- 
cutor decides  not  to  proceed  with  charges 
under  the  Act,  the  occupier  can  initiate  a 
private  prosecution.  In  addition  to  any 
fine,  the  convicted  trespasser  may  be 
required  to  compensate  the  occupier  for 
the  costs  of  bringing  the  private  prosecu- 
tion.® 


"The  Criminal 
Code  and  the 
common  law  ^ve 
occupiers  the 
right  to  use 
reasonable  force 
to  protect  their 
property" 
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4 The  Criminal  Code 


Vu  Criminal  Code  grants  private  citizens 
broad  powers  to  arrest  without  a warrant. 
These  powers  are  similar  in  scope  to  those  of 
the  police.  As  well,  tiu  Code  authorizes  all 
individuak  to  use  reasonable  force  in  self- 
defence  and  the  defence  of  others.  Teachers, 
parents  and  those  standing  in  the  position  of  a 
parent  are  granted  special  authority  to  use 
reasonable  force  to  discipline  a child.  Finally, 
the  Criminal  Code  protects  those  exercising 
legal  authority  from  both  criminal  and  civil  lia- 
bility, provided  they  act  on  reasonable  grounds 
and  use  only  reasonable  force. 

A private  citizen's  right  to  arrest 
without  a warrant 

The  Criminal  Code  authorizes  private  citi- 
zens to  make  arrests  without  a warrant  in 
three  situations,  two  of  which  are  relevant 
in  the  school  context®  First,  a private  citi- 
zen may  arrest  any  person  whom  he  or  she 
finds  apparently  committing  an  indictable 
offence.  The  fact  that  the  suspect  was  not 
actually  committing  the  offence  at  the  time 
will  not  render  the  arrest  unlawful.  The 
term  indictable  offence®  includes  a broad 
range  of  Criminal  Code  offences,  all  of  the 
common  federal  drug  offences  and  all  of 
the  federal  drinking  and  driving  offences. 
Consequently,  school  officials  can  arrest 
without  a warrant  any  student  who  is 
found  apparently  committing  a federal 
drug  offence  or  a federal  drinking  and 
driving  offence. 

Second,  an  owner  or  person  in  lawful 
possession  of  property,  or  a person  acting 
on  his  or  her  behalf,  may  arrest  without  a 
warrant  any  person  found  apparently 
committing  a criminal  offence  "on  or  in 
relation  to  that  property".®  The  term  crim- 
inal offence  includes  all  offences  under 
federal  jurisdiction.®  This  second  power 
to  arrest  without  a warrant  is  broader  than 


the  ffrst  because  it  includes  offences  which 
can  only  be  tried  by  summary  conviction, 
such  as  causing  a disturbance®  and 
unlawful  possession  of  tobacco  contrary  to 
the  federal  Tobacco  Restraint  Act.®  It 
should  be  emphasized  that  this  power  to 
arrest  is  limit^  to  federal  offences  com- 
mitted on  or  in  relation  to  the  property. 

The  Criminal  Code  requires  private  citi- 
zens who  make  an  arrest  to  "forthwith 
deliver"  the  suspect  to  the  police.^  Once 
the  police  are  involved,  they  are  responsi- 
ble for  determining  how  the  matter  will  be 
handled.  For  example,  the  police  may 
charge  a student  with  assault  for  partici- 
pating in  a minor  schoolyard  scuffle, 
despite  the  prindpal's  and  teacher's 
requests  that  the  matter  be  resolved 
informally. 

Search  of  a suspect  as  an  incident  of 
lawful  arrest 

In  the  absence  of  specific  statutory  authori- 
ty, there  is  no  general  right  to  search  an 
individual  until  after  he  or  she  has  been 
lawfully  arrested.^^  Following  an  arrest,  an 
officer  or  private  citizen  may  search  the 
suspect,  his  or  her  belongings,  and  the  area 
within  his  or  her  immediate  control  for 
evidence  of  the  offence  or  for  weapons.®^  If 
other  incriminating  evidence  is  found,  it 
may  be  seized  and  additional  charges  may 
be  laid. 

In  order  to  invoke  this  search  power, 
school  officials  must  formally  arrest  the 
student,  and  they  are  then  required  to  call 
the  police.®  Unless  there  is  concern  about 
a weapon  or  destruction  of  evidence,  it  is 
advisable  to  let  the  police  search  the  stu- 
dent. Undertaking  personal  searches  may 
prove  embarrassing  to  both  school  officials 
and  students.  Moreover,  personal  searches. 


"Following  an 
arrest,  an  officer 
or  private  citizen 
mayseaKhthe 
suspect,  his  or  her 
belongings,  and 
the  area  within 
his  or  her 
immediate  control 
for  evidence  of  the 
offence  or  for 
weapons." 
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the  seizure  of  evidance,  and  the  question- 
ing of  suspects  pose  implex  legal  issues 
which  often  generate  legal  challengra.^ 

Sen-defence  and  the  protection  of 
others 

The  Criminal  Code  authortes  individuals 
to  use  reasonable  force  in  self-defence.^  In 
order  to  invoke  this  defence^  an  individual 
must  have  been  assaulted.^  The  offence  of 
assault  includes  not  only  hitting  an  indi- 
vidual,  but  also  threatening  or  attempting 
to  do  so.^  Someone  who  makes  a reason- 
able and  honest  mistake  as  to  the  heed  to 
use  force  may  still  invoke  the  defence.^ 

A person  asserting  tihe  defence  must 
also  not  have  used  more  force  than  was 
necessary.^  For  acample,  punching  a stu- 
dent in  response  to  his  or  her  verbal  threat 
may  constitute  acc^sive  force  and  negate 
the  defence.  But  a teacher  who  attempte  to 
restrain  a student  and  inadvertently  causes 
him  or  her  to  fall  and  break  an  arm  may  be 
viewed  as  having  used  only  reasonable 
force.  The  courts  assess  the  amount  of 
force  used  and  not  necessarily  the  resulte 
of  its  application.^®®  Force  that  fe  likely  to 
cause  death  or  seriom  injury  can  only  be 
used  if  a person  reasonably  believes  that  it 
is  necessary  for  protection  from  death  or 
serious  harm.^®'  Similar  principles  apply 
to  using  force  to  protect  others.^® 

Right  to  use  force  to  prevent  the 
commission  of  an  offence 

The  Criminal  Code  authorizes  individuals 
to  use  force  to  prevent  the  commission  of 
many  federal  offences.^®  In  practical 
terms,  this  right  applies  to  virtually  any 
criminal  offence  that  "would  be  likely  to 
cause  immediate  and  serious  injury"  to 
any  person  or  property.^  These  powers 
might  authorize  school  officials  to  use  as 
much  force  as  was  reasonably  necessary  to 
prevent  an  intoxicated  student  from  driv- 
ing. This  section  would  also  provide  addi- 
tional authority  for  school  officials  to  pre- 
vent assaults,  destruction  of  school  proper- 
ty, drug  offences,  and  a wide  range  of 
other  crimes. 


Defence  of  discipline 

Section  43  of  tiie  Criminal  Co<fe  state  that 
-sveTj  school  teacher,  parent,  or  person 
standing  in  the  place  of  a parent  is  justified 
in  using  force  by  way  of  correction  toward 
a pupil  or  child... who  is  under  his  care,  if 
the  force  do»  not  exceed  what  is  reason- 
able under  the  drcumstencei".  As  the  fol- 
lowing case  Illustrate,  Canadian  courts 
traditionally  interpreted  this  provision  as 
authorizing  physical  punishment  for  viola- 
tion of  school  disdplinafy  mles.^®® 

In  R.  V.  Habersto^,  three  pupils  were 
thought  to  have  called  the  vtee-prindpal 
names  as  they  were  leaving  on  a Friday 
afternoon.^®*  The  following  Monday 
morning  the  vice-prindpal  confronted  the 
boys  in  the  schoolyard  and  slapped  each  of 
them  in  the  face.  Reversing  the  trial  judg- 
ment, the  Court  of  Appeal  acquitted  the 
vice-prindpal  of  assault.  The  Court  simply 
assumed  that  this  summary  use  of  corpo- 
. ral  punishment  served  a corrective  func- 
tion and  was  therefore  justified  under  sec- 
tion 43.  Even  though  one  of  the  pupils  may 
have  been  innocent,  the  Court  held  that 
the  vice-prindpal  was  justified  because  he 
honestly  believed  that  the  child  had  partic- 
ipated in  the  inddent. 

It  is  most  unlikely  that  the  result  would 
be  the  same  if  the  case  came  to  court  today. 
There  have  been  significant  changes  in 
attitudes  towards  the  use  of  corporal  pun- 
ishment in  the  school  system,  as  reflected 
by  the  increasing  number  of  school  boards 
that  have  prohibited  or  restricted  the  use 
of  force.  Public  and  judicial  attitudes  also 
appear  to  be  changing.  These  changes  have 
been  coupled  with  apparently  sharp 
increases  in  the  number  of  educators  that 
are  being  charged  with  assault  and  sexual 
assault 

In  a 1984  case  involving  the  use  of  force 
to  discipline  a mentally  retarded  adult,  the 
Supreme  Court  of  Canada  stated  that  sec- 
tion 43  had  to  be  strictly  interpreted  and 
applied.^®^  In  affirming  the  residential 
counsellor's  conviction  for  assault,  the 
Court  emphasized  that  force  can  be  used 
only  to  benefit  the  student's  education. 
Quoting  earlier  authority,  the  Court  stated 
that  the  power  of  correction  can  be  used 


"Section  43  of  the 
Criminal  Code 
states  that  'every 
school  teacher, 
parent,  or  person 
standing  in  the 
place  o/n  parent 
is  justified  in 
using  force  by 
my  of  correction 
toward  a pupil  or 
child...under  hm 
care,  if  the  fome 
does  not  exceed 
what  is  reason- 
able under  the 
circumstances'" 
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only  "in  the  interests  of  instruction"  and 
that  "any  punishment...niotivated  by  arbi- 
trariness, caprice,  anger,  or  bad  humour 
constitutes  an  offence  punishable  like  ordi- 
nary offences".^® 

These  recent  developments  alone 
should  discourage  school  officials  from 
relying  upon  the  Criminal  Code  defence  of 
discipline.  Moreover,  the  validity  of  sec- 
tion 43  will  probably  be  challenged  under 
the  Charter.'®  Finally,  dus  use  of  force  will 
probably  undermine  the  co-operative 
atmosphere  that  is  essential  to  the  success- 
ful implementation  of  the  preventive  and 
intervention  components  of  a comprehen- 
sive student  alcohol  and  drug  policy. 

Protection  from  criminal  and  civil 
liabUity 

In  addition  to  authorizing  arrests  and 
other  enforcement  procedures,  the  Criminal 
Code  protects  those  who  act  under  legal 
authority.  Section  25(1)  states  that  every- 
one who  is  authorized  or  required  by  law 
to  do  an  act  is,  "if  he  acts  on  reasonable 
grounds,"  justified  in  doing  that  act  and  in 
"using  as  much  force  as  is  necessary  for 
that  purpose".  For  example,  school  offi- 
cials who  are  lawfully  arresting  a student 
for  a drug  offence  would  be  justified  in 
using  as  much  force  as  necessary  to  sub- 
due the  student.  The  courts  have  held  that 
the  term  "justified"  means  protected  from 
both  criminal  charges  and  civil  lawsuits.^^® 
It  should  be  noted  that  common  law 
defences  would  also  provide  protection 
from  civil  liability  in  these  situations. 


A cautionary  note 

Despite  the  breadth  of  these  criminal  pow- 
ers, it  is  prudent  for  educators  to  avoid 
making  arrests  unless  it  is  necessary  to 
protect  someone  from  injury.  The  law  is 
complex,  the  legality  of  an  arrest  may  turn 
on  technicalities,  and  the  suspect  may 
physically  resist.  Staff  should  make  every 
effort  to  resolve  confrontations  peacefully, 
without  involdng  their  formal  legal  pow- 
ers. If  arrest  appears  to  be  unavoidable,  the 
safer  course  is  to  call  the  police  because 
they  are  professionally  trained  to  handle 
such  matters  and  possess  broader  powers. 
Apart  from  the  potential  legal  problems, 
the  use  of  arrest  prowers  is  inconsistent 
with  a teacher's  educational  nuindate.  A 
heavy-handed  resort  to  these  powers  or 
outside  authority  may  unnecessarily  alien- 
ate students. 


“The  use  offeree 
mil  probably 
undermine  the 
co-operative 
atmosphere  that  is 
essential  to  the 
successful 
implementation  of 
a comprehensive 
student  alcohol 
and  drug  policy." 


The  Legal  Rights,  Powers,  and  Obligations  of  Educators  ...  11 


34M  ^ 


rave  I 


iHilMattrtl  rar 

^ ^ ^ Khra  <e<  h»N^»tio<<i^a»wrtliiifj<|  x*ur  larii 

^ 2 ; t5<«m#il  brarf^v*i»§fi*4pi(K;io 

tw  iSWIRHiliJU^  ta-  fKi:iaoMt'9  S il  /ras  ^ “j±»w>  raaltf  saniiltHMi  •tfuiUerora  “ 

U ilBtt  ^ ^awfi  ^ ■ ./rtiwd 

Sill  a)  *4f  fa)B*  ftt 

^ vK^rram 

\d  iiQl)vl«Rn&t^ia  ^ -w<!»q[  i%<4«!Dr?dl  ite<* 

mh  rlAwii  tiJi  !!•!  os  intiieil*  i«i9«il  H -«»  ’ 

, XT.,  -ra^  4fii&«)|  «i  aeiwo^k  la^lM'  ^ 

^s*arai#oi| 

1 n^^'tknsf  litff^  Ato^  fiHi.1|A 

*NN#WJ  ?ifi«^'l0.«||»  »|| 


.It 


cr««oi 

I . a S-  .•■/-^Vl-.'  '"'’ 

« lhri»  S>M  tfigm  " 


.•  

t.7s«a^«]iieC} 

ni  btt%  p$.  iMtt$^r  ^ at  b«j|u««4 
jcA  xji^f^'>^  ^ «•  ^oi  *** 

kio^  .oHifnuu#,  niff'  >*»«  M 

>rv»boll « «liiB 
At  ^ 11^ 

ori  yiMiiai^«i  at 

i^ivtt  bM  9vi4  «tnib^*tf?'  m^MImI)  adk 
rncrtl  tr  iL-jrtotq  lUit  tff*  nnal  utl 

BiimwiJ  itvb  Uira  UMtmfn  ^ 

w«i  mjm;n0O)4«ibdo#iv^  blvoMir  H 
aoitsaiKnq  oaH  ^oow  rrvt^lal^ 

ar/otlAiAit  i«Mi]  fPi  x’jttlMtill^thrb  motl 


5 The  Recordkeepings 

Confidentiality,  and  Disclosure 
Obligations  of  Educators 


Concepts  of  confidentiality  and 
privilege 

When  the  term  "confidentiality"  is  used  in 
a legal  context,  it  refers  to  the  obligation  to 
refrain  from  willingly  disclosing  any  infor- 
mation that  has  been  received  in  confi- 
dence and  not  to  situations  in  which  a per- 
son is  compelled  to  disclose  information 
by  a court  or  by  legislation.”^  Thus,  edu- 
cators who  disclose  confidential  infoima- 
tion  in  reporting  suspected  child  abuse  as 
required  by  the  Child  and  Family  Services 
Act are  not  in  breach  of  their  confiden- 
tiality obligations. 

A confidentiality  obligation  may  be 
imposed  on  a person  by  statute.  For  exam- 
ple, educators  are  required  by  section 
237(1)  of  the  Education  Act  to  maintain  the 
secrecy  of  the  information  in  the  Ontario 
Student  Record  (OSR).”^  As  well,  a confi- 
dentiality obligation  may  be  assumed  by 
any  person  who  promises  to  maintain  con- 
fidentiality.”^ Finally,  even  in  the  absence 
of  a statute  or  an  undertaking,  a court  may 
simply  infer  that  a confidentiality  obliga- 
tion arises  from  the  nature  of  the  relation- 
ship between  the  parties.”^ 

An  individual  who  breaches  his  or  her 
statutory  duty  to  maintain  confidentiality 
may  be  prosecuted  under  the  relevant 
statute.”^  As  well,  the  person  whose  confi- 
dence is  breached  may  be  able  to  recover 
damages  in  a civil  suit”^  and  may  initiate 
disciplinary  action  against  the  offending 
parties,  if  they  have  breached  professional 
rules.”® 

The  term  "privilege"  refers  to  the  right 
to  refuse  to  disclose  confidential  informa- 
tion even  when  faced  with  a court  order  or 
when  giving  testimony.”®  Traditionally, 
the  only  professional  relationship  to  which 


privilege  applies  is  that  between  solicitor 
and  client*^®  Other  individuals,  such  as 
doctors  and  their  patients,  may  request  the 
court  to  have  their  confidential  communi- 
cations exempted  from  compulsory  disclo- 
sure in  legal  proceedings.'^^  The  courts 
have  been  reluctant  to  grant  privilege  to 
such  communications.  If  the  information 
has  a bearing  on  the  case,  the  courts  will 
usually  rule  that  the  interests  of  justice 
outweigh  the  importance  of  maintaining 
confidentiality  and  will  require 
disclosure.'^ 

As  we  shall  discuss,  a great  deal  of  the 
information  educators  receive  is  confiden- 
tial but  very  little  is  privileged. 
Consequently,  it  is  important  that  school 
officials  accurately  describe  to  students  the 
limits  of  confidentiality  in  counselling  and 
treatment  situations.  Moreover,  school  offi- 
cials would  be  well  advised  to  adopt  a 
working  assumption  that  they  and  their 
records  may  one  day  be  examined  in  open 
court. 

Recordkeeping,  confidentiality,  and 
privilege  under  the  Education  Act 

(a)  Recordkeeping 

The  recordkeeping  provisions  of  the 
Education  Act  are  complex  and  technical. 
While  it  is  possible  to  resolve  most  mat- 
ters, some  issues  remain  unclear. 

Moreover,  the  Ministry's  new  recordkeep- 
ing guidelines'^  came  into  force  on 
January  1, 1991  and  amendments  that 
would  alter  the  key  provision  are  currently 
before  the  legislature.'^''  Consequently, 
this  should  be  viewed  as  an  area  in  which 
the  law  is  in  a state  of  flux. 


"School  officials 
would  be  well 
advised  to  adopt 
a working 
assumption  that 
they  and  their 
records  may  one 
day  be  examined 
in  open  court" 
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The  Education  Act  requires  a principal  to 
maintain  an  index  card  and  OSR  for  each 
student  enrolled  in  the  school.  The  index 
card  remains  at  the  school  and  the  OSR  is 
transferred  when  the  student  moves  to 
another  school.^^  Apparently,  there  is  no 
express  provision  that  would  prevent  edu- 
cators from  keeping  additional  types  of 
records.^^* 

The  OSR  is  comprised  of  five  items:  a 
record  folder,  an  Ontario  transcript  if  the 
student  is  in  secondary  school,  report 
cards,  accumulated  French  and  Native 
instruction  as  a second  language,  and  a 
documentation  file.^^  Subject  to  one 
exception,^^^  school  boards  have  discretion 
to  detennine  what  will  be  included  in  the 
documentation  file.  Typically,  it  contains 
name  changes,  custody  orders,  referrals, 
and  individual  health,  education  and  psy- 
chological assessments.^^^ 

One  unresolved  issue  is  the  most  appro- 
priate way  to  record  disciplinary  matters. 
Regulation  271,  s.  2(3)  indicates  that  a 
principal  may  place  in  the  OSR  any  infor- 
mation he*or  she  believes  will  be  "benefi- 
cial to  the  teachers  in  the  instruction  of  the 
student".  Moreover,  section  237(13)  of  the 
Act  states  "nothing  in  this  section  prevents 
the  use  of  a record  ...  for  the  purposes  of  a 
disciplinary  proceeding".  It  could  be 
argued  that  both  provisions  would  permit 
an  educator  to  record  in  the  OSR  disci- 
plinary infractions  involving  the  school's 
alcohol  and  drug  p>olicy.  The  fact  that  a 
student  may  have  an  alcohol  or  drug  prob- 
lem may  well  be  relevant  to  his  or  her 
instruction.  Similarly,  knowing  that  a stu- 
dent had  previously  violated  the  school's 
px)licy  is  important  in  prop?erIy  responding 
to  the  student's  current  disciplinary  infrac- 
tion. 

Nevertheless,  Regulation  271,  section 
3(K1)  expressly  states  that  an  OSR  cannot 
contain  any  information  that  discloses  a 
contravention  or  alleged  contravention  of 
offences  coming  under  the  Young  Offenders 
Act  or  Part  V-A  of  the  Provincial  Offences 
Act.  This  prohibition  is  also  restated  in  s.  9 
of  the  Ministry  of  Education,  "Ontario 
Student  Record  (OSR)  Guidelines".  The 
decision  in  Re  Peel  Board  of  Education 


and  previously  discussed  in  Q\apter  2 
under  "Power  to  susp>end  or  exp>el  stu- 
dents", provides  furAer  support  for  this 
position.  Finally,  regardless  of  the  technical 
legal  merits,  there  is  a legitinuite  need  to 
protect  students  from  the  unwarranted 
stigma  that  may  arise  from  a criminal  con- 
viction or  even  an  allegation  of  criminal 
behaviour. 

In  light  of  this  unresolved  conflict  in 
authorities,^^^  it  is  probably  best  not  to 
include  infractions  of  the  school's  alcohol 
and  drug  policy  in  the  OSR.^^^  Neverthe- 
less, some  records  of  such  infractions 
should  be  maintained,  albeit  not  in  the 
OSR.  This  information  is  im(>ortant  in 
identifying  students  who  may  be  experi- 
encing alcohol  and  drug  problems,  in  pro- 
tecting student  health  and  safety,  in  main- 
taining order  and  discipline,  and  in  appro- 
priately disciplining  students  who  have 
previously  violated  the  school's  policies. 

As  indicated,  there  does  not  appear  to  be 
anything  preventing  educators  from  main- 
taining a separate  set  of  disciplinary 
files.^^  It  should  be  limited  to  factual 
information,  concerning  violation  of  the 
school's  disciplinary  policies. 

Given  the  current  state  of  the  law,  it  is 
impossible  to  provide  a more  definitive 
response.  Nevertheless,  the  proposed 
approach  attempts  to  strike  a balance 
between  the  school's  need  for  adequate 
disciplinary  records  and  the  students' 
legitimate  educational  and  privacy  con- 
cerns. 

(b)  Confidentiality  and  access 

The  Education  Act  provides  that  teachers, 
principals,  and  other  school  officials  have 
access  to  OSRs,  but  that  they  must  pre- 
serve secrecy.^^  Unless  otherwise  stated 
by  the  Act,  this  position  precludes  willing 
disclosure  of  the  contents  of  the  OSR  with- 
out the  written  consent  of  the  student,  or 
of  the  parents  or  guardians  if  the  student  is 
a minor.^^^  The  Act  also  gives  all  students 
the  right  to  examine  their  OSR.  Parents  or 
guardians  are  entitled  to  examine  their 
child's  record  only  if  the  child  is  a 
minor.^^  Students  and  their  parents  or 
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guardians  may  request  that  the  principal 
correct  any  inaccuracies  in  the  C3SR^^' and 
remove  any  information  that  is  not  con- 
ducive to  improving  the  student' s instruc- 
tion.^^ 

Unless  the  appropriate  written  consent 
is  provided,  school  officials  must  refuse 
requests  for  information  from  an  OSR. 
Even  a police  request  must  be  denied.^^^ 


Similarly,  a teacher  could  not  disclose  to 
the  parent  of  an  adult  student  any  infor- 
mation contained  in  the  student's  record 
without  the  student's  written  consent.^^ 


(c)  Prixnlege 

The  Education  Act  severely  limits  how  any 
information  contained  in  the  OSR  nuty  be 
used.  It  provides  that  the  record  is  inad- 
missible in  any  tri«d,  inquest,  inquiry, 
examination,  hearing,  or  other  proceeding 
except  for  the  purpose  of  establishing  the 
record's  existence.'^'  Although  this  provi- 
sion suggests  that  the  record  is  privileged 
from  disclosure  in  any  legal  proceeding, 
the  courts  have  greatly  narrowed  its 
impact.  This  issue  was  addressed  in  R.'v. 

B.,  a case  in  which  a 16-year-old  was 
charged  with  the-murder  of  an  elderly 
woman.'^  The  Court  concluded  that  there 
was  a conflict  between  the  Canada  Evidence 
Act,  which  permitted  the  admission  of  the 
record,  and  the  Education  Act,  which  pro- 
hibited admission.  In  admitting  the  stu- 
dent record,  the  judge  stated  that  the  court 
must  "accept  the  direction  and  authority  of 
federal  legislation".^^  Moreover,  the 
Court  held  that,  despite  the  provisions  of 
the  Education  Act,  the  school  officials  were 
required  to  testify.^^ 

Even  in  matters  within  provincial  juris- 
diction, the  courts  may  rule  that  the  inter- 
ests of  justice  require  the  admission  of  the 
student  record.  For  example,  a student's 
record  may  be  important  in  proceedings 
brought  by  the  Children's  Aid  Society  to 
remove  a child  from  his  or  her  abusive 
family  situation.^'*® 


(d)  The  handling  of  other  confidential 
information 

Educators  may  be  privy  to  confidential 
infoimation  that  is  not  contained  in  a stu- 
dent record.  Generally  speaking,  if  a stu- 
dent provides  information  in  confidence  or 
if  an  educator  agrees  to  nuuntain  confiden- 
tiality, the  information  must  not  be  will- 
ingly disclosed  without  the  student' s per- 
nnission.  For  example,  if  a student  seeks 
alcohol  or  drug  counselling  that  is  being 
offered  on  a confidential  basis,  the  coun- 
sellor cannot  willingly  pass  this  informa- 
tion on  to  any  other  school  officials  or  to 
the  student's  parents.  It  would  appear  that 
a school  board  can  ofier  counselling  ser- 
vices on  a confidential  basis  to  a minor, 
provided  the  minor  is  capable  of  under- 
standing the  nature  of  the  service.  If  the 
counsellor  thinks  the  student's  family 
should  be  involved,  he  or  she  may  ask  the 
student  for  permission  to  involve  them.  A 
school  board  could  choose  not  to  offer 
alcohol  or  drug  counselling  services  with- 
out parental  approval.  Regardless  of  the 
specific  p>olicies  adopted,  school  officials 
must  honour  the  confidentiality  commit- 
ments they  make. 

(e)  The  Municipal  Freedom  of 
Information  and  Protection  of  Privacy 
Act  (MFIPPA) 

This  Act,^^  which  came  into  force  on 
January  1, 1991,  serves  basically  three 
goals.  First,  it  grants  the  public  a general 
right  of  access  to  all  non-personal  informa- 
tion recorded  by  municipal  institutions, 
subject  to  stipulated  exceptions.^^^  Second, 
the  Act  protects  the  privacy  of  individuals 
by  limiting  the  right  of  institutions  to  dis- 
close personal  information.^^®  Third,  it 
grants  individuals  a right  to  review  and 
challenge  personal  information  that 
municipal  institutions  have  recorded  about 
them.^'*®  While  the  goals  are  clear,  the  spe- 
cific provisions  are  extremely  complex.^®® 
The  Act  does  not  apply  to  all  forms  of 
information,  but  generally  is  limited  to  a 
"record".  This  term  is  defined  as  "any 
record  of  information,  however  recorded. 


'Tf  a student 
seeks  alcohol  or 
drug  counselling 
that  is  being 
offered  on  a 
confidential  basis, 
the  counsellor 
cannot  willingly 
pass  this 
information  on  to 
any  other  school 
officials  or  to  the 
student's 
parents." 
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whether  in  print  form,  on  film,  by  electron- 
ic means  or  otherwise."^®^  Appjarently  per- 
sonal observations  that  have  not  been  doc- 
umented do  not  constitute  a "record".^® 
Consequently,  a teacher  who  witnessed  an 
intoxicated  student  stagger  out  of  a school 
dance  would  not  be  subject  to  the  provi- 
sions of  the  Act.  Nor  is  it  dear  whether  the 
Act  would  extend  to  pemonal  notes  that 
staff  made  which  were  not  part  of  the  insti- 
tution's records.  Nevertheless,  the  OSR, 
disdplinary  records  and  other  offidal  doc- 
umentation created  pursuant  to  the 
Education  Act  would  be  subject  to  the 
MFIPPA. 

As  indicated,  if  a record  contains  gener- 
al information,  the  public  has  a basic  right 
of  access  that  is  subject  to  numerous  spe- 
dfic  exceptions.^®  For  example,  these 
exceptions  would  permit  a prindpal  to 
refuse  disclosure  of  private  deliberations, 
advice  of  employees  or  consultants,  infor- 
mation relating  to  an  internal  or  police 
investigation,  or  legal  advice.^^  Moreover, 
a prindpal  must  refuse  to  disclose  confi- 
dential infoimation  received  from  a federal 
or  provincial  government  agency.^® 

However,  of  greater  concern  for  our 
purposes  are  those  provisions  of  the  Act 
governing  "p)ersonal  information".  This 
term  is  defined  to  include  any  educational, 
medical,  psychological,  or  criminal  history 
information,  as  well  as  the  address,  tele- 
phone number  or  family  status  of  an  iden- 
tifiable individual.^®  As  a general  rule, 
personal  information  cannot  be  disclosed 
to  anyone  other  than  the  person  to  whom 
it  relates,  without  that  person's  written 
consent  or  request.^®’  The  rights  conferred 
in  the  Act  can  be  exercised  by  anyone  16 
years  of  age  or  older,  or  by  a person  who 
has  lawful  custody  of  a person  under 
16.1® 

This  general  prohibition  against  disclo- 
sure is  subject  to  a number  of  exceptions. 
For  example,  a prindpal  may  disclose  a 
record  containing  personal  information  in 
compelling  drcumstances  affecting  an 
individual's  health  or  safety.^®  Personal 
information  may  also  be  disclosed  if  that 
disclosure  is  spedfically  authorized  by 
federal  or  provincial  law.l^  Consequently, 


a prindpal  would  not  violate  the  MFIPPA 
if  he  or  she  was  complying  with  the 
Education  Act  in  sending  out  suspension 
notices,  contacting  the  medical  officer  of 
health,  or  granting  parents  access  to  their 
minor  child's  OSR.  Disclosure  of  personal 
information  is  permitted,  as  well,  if  it 
would  not  constitute  an  "unjustified  inva- 
sion of  p>ersonal  privacy".®^  In  any  event, 
section  16  of  the  Act  permits  disclosure  of 
general  or  personal  information,  if  "a  com- 
pelling public  interest  in  the  disclosure  of 
the  record  clearly  outweighs  the  purpose 
of  the  exemption"  from  disclosure. 

Part  II  of  the  Act  creates  a somewhat 
parallel  set  of  provisions  covering  the 
institutional  or  inter-agency  use  of 
records.^®  In  addition  to  the  exceptions 
already  noted,  an  institution  may  disclose 
personal  information,  for  the  purpx>se  for 
which  it  was  obtained  or  a consistent  pur- 
pose, to  employees  of  the  institution  who 
need  the  information  to  perform  their 
duty,  to  a law  enforcement  agency,  or  in 
compassionate  drcumstances  to  notify 
next-of-kin  of  the  death  or  injury  of  the 
individual.^® 

Individuals  have  a general  right  of 
access  to  records  that  institutions  have 
concerning  them.^®  However,  the  general 
right  is  subject  to  most  of  the  disclosure 
exemptions  that  apply  to  requests  from 
third  parties.^®  An  individual  has  a right 
to  request  that  any  inaccurades  in  the 
institutional  records  be  corrected.^®  The 
Act  requires  institutions  to  safeguard  the 
confidentiality  of  their  records  and  to 
ensure  that  the  information  is  current.^® 
There  are  elaborate  provisions  for  resolv- 
ing disputes  about  access,  disclosure  and 
the  accuracy  of  the  records.^® 

The  MFIPPA  complicates  the  law  relat- 
ing to  school  records,  and  adds  new  uncer- 
tainties. Complying  with  it  may  be  quite 
time  consuming  and  costly.  Nevertheless, 
it  does  not  significantly  limit  a school's 
ability  to  respond  to  alcohol  and  drug  con- 
cerns. Nor  does  it  pose  any  major  obstacle 
to  the  implementation  of  the  three  compo- 
nents of  a comprehensive  alcohol  and  drug 
program. 
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Duty  to  report  orime 

Unless  required  by  statute,  individuals 
have  no  general  legal  obligation  to  report 
federal  or  provincial  offences,  to  assist  the 
police  or  to  answer  police  questions.'^ 
With  the  exception  of  treason,  the  Criminal 
Code  does  not  rrauire  citizens  to  report 
federal  crimes.^^  There  are  several  provin- 
cial reporting  obligations,  but  few  deal 
with  penal  matters.  Thus,  educators  are 
rarely  required  to  report  offences.  Never- 
theless, there  is  nothing  preventing  educa- 
tors from  reporting  crimes  to  the  police, 
provided  the  information  was  not  obtained 
in  conffdence.  Although  a person  may  law- 
fully refuse  to  answer  p>olice  questions, 
lying  or  consciously  misleading  the  police 
nuiy  constitute  the  federal  criminal  offence 
of  obstructing  an  officer  in  the  execution  of 
his  or  her  duty.^^ 

Other  reporting  obligations  and 
affirmative  duties 

School  authorities  should  not  create  the 
impression  that  confidential  student  infor- 
mation will  never  be  released.  Aside  from 
disclosure  through  police  seizure  and 
court  proceedings,  provincial  law  impx>ses 
several  statutory  obligations  on  educators 
to  report  information  to  provincial  offi- 
cials. Moreover,  in  some  limited  circum- 
stances, an  educator  may  face  civil  liability 
for  failure  to  report  certain  information. 

The  Education  Act  imposes  several  dif- 
ferent reporting  obligations  on  school  offi- 
cials. For  example,  principals  must  report 
to  the  board  and  health  officials  any  suspi- 
cions about  infectious  or  contagious  dis- 
eases in  the  school.^^  If  a principal  sus- 
pends a student,  the  reasons  for  the  sus- 
pension must  be  reported  to  the  student, 
the  student's  teachers,  the  student's  par- 
ents or  guardians,  and  to  the  board  and 
other  school  officials.^^  Finally  the 
Regulations  provide  that  a principal  must 
report  any  serious  neglect  of  duty  or 
infraction  of  a school  rule  to  a minor  stu- 
dent's parent  or  to  the  student  if  the  stu- 
dent is  an  adult.^^^ 


The  Child  and  Family  Services  Act 
requires  teachers  and  principals  to  report 
any  case  of  suspected  child  abuse.^^  The 
term  abuse  is  broadly  defined  and  the 
reporting  obligation  includes  abuse  that 
has  occurred  in  ttie  past.'^^  Furthermore, 
this  reporting  obli^tion  takes  precedence 
ovCT  any  conflicting  provisions  of  other 
provincial  statutes.*^  Qjnsequently, 
despite  the  confidentiality  and  secrecy 
obligations  of  the  Education  Act,  school 
officials  must  report  any  cases  of  suspected 
child  abuse  to  the  appropriate  Children's 
Aid  Society.  Failure  to  do  so  constitutes  a 
provincial  offence.^^ 

Traditionally,  the  law  did  not  require  an 
individual  to  control  the  conduct  of  anoth- 
er in  order  to  protect  that  individual  or 
others  who  may  be  foreseeably  endan- 
gered.^^ In  other  words,  the  law  did  not 
make  you  your  "brother's  keeper".  Never- 
theless, the  courts  have  recognized  an 
increasing  number  of  special  relationships 
in  which  one  party  will  be  held  civilly 
liable  for  the  conduct  of  another.^®®  It  is 
well  established  that  such  a special  rela- 
tionship exists  between  school  officials  and 

students.^®^ 

• • 

Several  challenging  issues  arise  in 
applying  these  principles  to  alcohol-  and 
drug-related  situations.  First,  a civil  action 
may  be  brought  against  a teacher  for  negli- 
gently allowing  an  intoxicated  student  to 
participate  in  activities  that  pose  a foresee- 
able risk  of  injury.^®^  This  claim  would 
likely  succeed  if  the  teacher  had  been  neg- 
ligent in  failing  to  recognize  that  the  stu- 
dent was  impaired. 

Second,  a teacher  may  be  sued  for  turn- 
ing away  or  ejecting  an  intoxicated  student 
who  subsequently  causes  a car  accident  or 
other  mishap.  The  court  would  likely  con- 
sider whether  the  student  was  visibly 
intoxicated  or  known  to  be  irresponsible, 
and  whether  the  teacher  should  have  real- 
ized that  the  student  was  driving  and  took 
reasonable  steps  to  protect  the  student. 

Finally,  a teacher  may  become  aware 
that  a student's  alcohol  or  drug  problem 
poses  a serious  threat.  If  the  student  is  in 
serious  danger,  the  matter  may  have  to  be 
rep)orted  to  the  appropriate  Children's  Aid 


"The  courts  have 
reco^ized  special 
relationships  in 
which  one  party 
will  be  held 
civilly  liable  for 
the  conduct  of 
another.  It  is  well 
established  that 
such  a special 
relationship  exists 
between  school 
officials  and 
students." 
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Society^  even  if  the  teacher  had  obtained 
die  infonnation  in  cmifldence.  However,  if 
the  student  is  16  years  of  age  or  older,  this 
reporting  ^ligation  under  the  CMd  and 
FamUy  Sewkes  Act  would  not  apply.^®^  The 
teadher  is  faced  with  a difficidt  choice  in 
this  situation.  In  order  to  protect  the  stu- 
dent, the  teacher  may  have  to  breach  his  or 
her  promise  of  confidentiality  and  the  con- 
fidentiality provisions  of  the  Edumtmn  ML 
Although  it  is  possible,  it  is  most  unlikely 
that  a teacher  would  be  sued  civilly  or 
prosecuted  for  breaching  a student's  confi- 
dence in  making  an  honest  and  reasonable 
attempt  to  protect  him  or  her  from  an 
immediate  threat. 

If,  in  the  alternative,  the  teacher  com- 
plies widi  the  Education  Act  and  honours 
tus  or  her  confidentiality  obligations  and 
the  student  is  infured,  the  teacher  may  be 
sued  civilly  for  failing  to  protect  the  stu- 
dent. Although  there  have  been  several 
successful  suits  against  American  health- 
care prof^ionals  for  failing  to  act  in  these 
types  of  circumstences,^®^  there  have  been 
no  comparable  suits  in  Canada.  While 
there  is  no  clear  le^l  answer,  it  is  likely 
best  to  intervene  and  err  on  the  side  of  stu- 
dent safety. 
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6 Schools^  Courts,  and  the 

Charter  of  Rights  and  Freedoms: 
The  Case  ofR.  v.  JM..G. 


In  the  premous  sectwns,  we  oMmined  educa- 
tors' rights,  powers  and  obligatwrm  separately 
under  tlw  Education  Act,  the  Trespa^  to 
Property  Act,  the  Oiminal  Gsde,  other 
status,  and  the  common  hw.  We  have 
changed  the  approach  in  this  saiwn  to  focus 
on  a specific  case,  namely  R.  v.  — 

one  of  the  few  app&d  court  cases  in  the  area. 
This  case  is  important,  because  it  illustrates 
the  relationship  between  educators'  varwus 
powers,  explains  the  imptwt  of  the  Charter, 
and  suggests  that  the  courts  mil  give  school 
officiab  a relatively  free  hand  under  the 
Education  Act  to  respond  to  alcohol  atd  drug 
problems. 

Facts  and  issues  in  JR.  v.  JM.G. 

In  this  case,  the  principal  was  told  that  a 
student,  identified  in  the  law  report  as 

was  seen  putting  drugs  in  his  sock 
just  prior  to  cla^.  The  principal  contacted 
a police  officer  and  another  principal  for 
advice  on  how  to  handle  the  matter.  The 
principal  then  went  to  J.M.G.^s  class  and 
asked  him  to  come  to  the  office.  Once  in 
his  office,  the  principal  informed  J.M.G.  of 
the  allegation  and  requested  that  he 
remove  his  shoes  and  socks.  During  this 
process,  J.M.G.  managed  to  swallow  a 
hand-rolled  cigarette  which  was  presumed 
to  contain  marijuana.  However,  some  mar- 
ijuana wrapped  in  foil  was  seized  from 
J.M.G.'s  sock  or  pant  leg.  It  was  only  after 
J.M.G.  swallowed  some  of  the  evidence 
that  the  principal  decided  to  hand  the  case 
over  to  the  police.  The  principal  called  the 
police,  who  arrested  J.M.G.  for  possession 
of  a narcotic  and  informed  him  of  his  right 
to  counsel.^®^ 


J.M.G.  was  tried  under  the  provisions  of 
the  Young  Offenders  Act,^^  convicted,  and 
tined  $25.  He  appealed  to  the  Divisional 
Court  which  overturned  the  conviction  on 
the  basis  that  the  marijuana  had  been 
seized  in  violation  of  the  Charter  and  was 
inadmissible  in  evidence.  The  prosecutor 
appealed  the  Divisional  Court's  decision  to 
the  Ontario  Court  of  Appeal. 

The  Court  of  Appeal  had  to  resolve 
three  issues.  First,  did  the  principal  violate 
section  8 of  the  Charter  which  prohibits 
unreasonable  search  and  seizure?  Second, 
did  the  principal  violate  section  10(b)  of 
the  Charter  by  detaining  J.M.G.  without 
informing,  him  of  his  right  to  counsel? 
Third,  if  J.M.G.'s  rights  were  violated, 
should  the  marijuana  that  was  seized  be 
excluded  from  evidence?  Section  24(2)  of 
the  Charter  requires  that  evidence  seized  in 
violation  of  the  Charter  be  excluded  if  its 
admission  into  evidence  would,  in  all  of 
the  circumstances  of  the  case,  bring  the 
administration  of  justice  into  disrepute.  In 
resolving  these  issues,  the  Court  of  Appeal 
discussed  at  length  the  powers  of  school 
officials  under  the  Education  Act. 

A principal's  powers  of 
investigation 

The  Court  stated  that  the  Education  Act 
imposed  on  the  principal  a duty  to  main- 
tain order  and  discipline  and  that  he 
would  have  breached  this  duty  if  he  had 
ignored  the  allegation.  The  principal  might 
also  have  breached  his  duty  if  he  had 
called  in  the  police  at  this  point  without 
investigating  the  matter  himself.  The 
Court  clearly  expected  school  officials  to 
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use  their  judgment  in  deciding  whether  to 
involve  the  police  in  minor  offences  and 
viewed  some  drug  offences  as  falling  with- 
in this  category. 

With  respect  to  the  nature  of  the  infraction, 
it  is  suggested  that  the  principal  should 
have  turned  the  whole  nutter  over  to  the 
police  upon  his  initial  receipt  of  the  report. 
There  may  indeed  he  circumstances  where 
that  would  be  advisable.  For  instance,  the 
crime  might  be  so  obvious  and  so  heinous 
that  police  participation  was  inevitable.  But 
those  circumstances  did  not  exist  here. 

There  zoos  no  indication  of  the  extent  of  the 
crime:  nor  was  there  any  certainty  that  an 
offence  had  actually  occurred.... 

...In  my  view,  calling  the  police  ini- 
tially would  have  been  quite  unnecessary 
and  might  even  have  amounted  to  a derelic- 
tion of  duty.  The  offence  was  a very  serious 
breach  of  discipline  but  in  an  absolute  sense, 
as  the  small  fine  would  indicate,  it  was  not  a 
crime  of  great  magnitude.  A principal  has  a 
discretion  in  many  minor  offences  whether 
to  deal  with  the  matter  himself,  whether  to 
consult  the  child's  parents  and  whether  to 
call  in  the  law  enforcement  authorities.  He 
cannot  exercise  that  discretion  until  he 
knows  the  nature  and  extent  of  the 
offence.^^^ 

Thus,  it  was  incumbent  upon  the  principal 
to  investigate  the  allegation  and  then 
decide  on  an  appropriate  course  of  con- 
duct. As  far  as  the  Court  of  Appeal  was 
concerned,  the  principal  was  exercising  his 
investigatory  powers  under  the  Education 
Act  in  bringing  J.M.G.  to  his  office, 
requesting  that  he  remove  his  shoes  and 
socks,  and  seizing  the  marijuana.  This 
characterization  of  the  principal's  conduct 
as  an  internal  disciplinary  matter  greatly 
influenced  the  Court's  analysis  of  the  other 
issues.  The  Court  clearly  recognized  an 
educator's  authority  to  discipline  students 
for  violations  of  the  school  rules  that  also 
happen  to  constitute  criminal  offences. 


Was  the  search  unreasonable? 

The  Court  emphasized  that  the  principal 
searched  J.M.G.  as  part  of  his  effort  to  con- 
ff  rm  or  negate  an  allegation,  which  he  had 
a duty  to  investigate.  A credible  allegation 
had  been  made  against  an  individual  stu- 
dent concerning  a spedffc  offence.  The 
case  did  not  involve  random  search  or 
speculation  about  a student  who  was 
thought  to  be  involved  in  drug  use.  The 
sear^  served  a legitimate  purpose,  was 
founded  on  reasonable  grounds,  was  con- 
ducted in  a reasonable  fashion,  and  was 
not  overly  intrusive.^^  On  this  basis,  the 
Court  concluded  that  the  search  was  "emi- 
nently reasonable",  and  thus  did  not  vio- 
late section  8 of  the  Charter. 

Did  the  principal  violate  J.M.G/S 
right  to  counsel? 

Section  KXb)  of  the  Charter  provides  that 
"everyone  has  the  right  on  arrest  or  deten- 
tion to  retain  and  instruct  counsel  without 
delay  and  to  be  informed  of  that  right." 
The  Court  of  Appeal  concluded  that  the 
principal  did  not  arrest  or  detain  J.M.G.,  at 
least  not  in  the  sense  meant  by  the  Charter. 
It  reasoned  that  J.M.G.  was  already  under 
a detention  of  sorts  by  virtue  of  his  school 
attendance.  The  Court  stated  at  page  284: 

He  was  subject  to  the  discipline  of  the 
school,  and  required  by  the  nature  of  his 
attendance  to  undergo  any  reasormble  disci- 
plinary or  investigative  procedure.  The 
search  here  was  but  an  extension  of  normal 
discipline  such  as,  for  example,  the  require- 
ment to  stay  after  school  or  to  do  extra 
assignments  or  the  denial  of  privileges. 

This  form  of  detention  under  the 
Education  Act  was  distinguished  from 
detention  that  arises  following  arrest  or 
other  criminal  proceedings.  The  principal 
had  not  changed  J.M.G.'s  status  or  the 
nature  of  his  detention  in  taking  him  to  the 
office  and  searching  him.  Since  J.M.G.  was 
not  detained,  in  the  sense  meant  by  the 
Charter, the  principal  was  not  required 
to  inform  him  of  his  right  to  counsel. 


'‘The  Court 
emphasized  that 
the  principal 
searched  ]M.G. 
as  part  of  his 
effort  to  confirm 
or  negate  an 
allegation,  which 
he  had  a duty  to 
investigate." 
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Outcome  in  R.  v.  J.M.G. 

Since  dte  Court  held  that  the  principal  had 
not  violated  J.M.G/S  ri^ts,  section  24(2)  of 
the  Charter  was  inapplicable  and  the  mari- 
juana was  admissible.  Consequently,  the 
Court  of  Appeal  overturned  the  decision 
of  the  Divisional  Court  and  restored  the 
conviction  and  the  sentence  that  was 
imposed  at  trial. 

J.M.G.  subsequently  applied  to  the 
Supreme  Court  of  Canada  to  hear  an 
appeal,  but  it  dismissed  his  application.^^ 
Thus,  the  Court  of  Appeal's  decision 
remains  the  highest  authority  on  these 
issues. 
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7 Conclusion 


The  purpose  of  tMs  material  is  to  identify 
the  legal  issuer  and  acplain  ttie  leg^I  prin- 
ciples that  underlie  a school  alcohol  and 
drug  policy.  Our  analysis  indicate  that 
school  officials  have  ample  legal  authority 
to  implement  such  a policy.  It  is  clear  that 
the  current  law,  rather  than  constituting  an 
obstacle,  provides  strong  support  for  th^ 
typ^  of  initiatives. 

Nevertheless,  certain  approaches  seem  to 
generate  fewer  legal  dtfticulties  tihan  others. 
In  many  situations  there  is  overlapping 
authority,  and  school  ofticials  on  often 
respond  to  an  issue  or  incident  either  under 
the  Education  Act  or  under  the  more  formal 
powers  of  the  Criminal  Code,  the  Trespass  to 
Property  Act  or  oth^  penal  legislation.  In 
such  situations,  it  is  generally  advisable  for 
school  officials  to  rely  on  the  Education  Act, 
rather  than  to  resort  to  penal  le^slation. 

There  are  five  reasons  for  adopting  this 
approach: 

• First,  Canadian  courts  have  broadly 
interpreted  and  applied  the  provisions 
of  the  Education  Act,  whereas  there  is  an 
established  tiadition  of  interpreting 
penal  legislation  narrowly  in  the  inter- 
ests of  the  accused. 

• Second,  educators  are  much  more  likely 
to  understand  what  is  expected  of  them 
under  the  Edmation  Act  than  to  appreci- 
ate the  finer  points  of  other  less  familiar 
legislation. 

• Third,  as  the  cases  of  R.  v.  JM.G.  and 
R.  V.  Lerke  illustrate,  a principal  acting 
pursuant  to  the  Education  Act  will  not 
face  the  same  Charter  problems  as  a 
principal  acting  pursuant  to  penal  legis- 
lation. 

• Fourth,  in  addition  to  complying  with 
the  Charter,  a principal  or  teacher  who 
arrests  a student  must  call  in  the  police. 
Once  the  police  are  involved,  they  are 
responsible  for  deciding  how  the  case 
will  be  handled. 


• FmaMy,  if  educators  rely  too  heavily  on 
titeir  penal  authorify,  they  are  put  in  an 
adversarial  position  with  their  students, 
nus  may  undermine  the  prevention  and 
early  intervention  components  of  their 
alcoltol  and  drug  poli^. 

It  is  appropriate  at  this  point  to  return  to 
our  basic  theme.  The  current  law  enables 
educators  to  respond  to  alcohol  and  drug 
probleiTO  in  the  school.  Although  some  of 
the  legal  issues  are  complex,  there  are  no 
mapr  legal  obstacles  to  implementing  the 
three  componente  of  a comprehensive 
alcohol  and  drug  policy.  The  real  challenge 
for  educators  is  to  use  their  legal  authority 
with  restraint  in  an  effort  to  balance  these 
three  components,  while  maintaining  the 
type  of  positive  educational  environment 
which  is  essential  to  the  policy's  overall 
success. 


It  is  generally 
admsabkfor 
school  officials  to 
rely  on  the 
Education  Act, 
rather  than  to 
resort  to  penal 
legislation." 
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25.  m.,  s.  m(m);  and  R.  v.  Burko  (1968),  3 
D.LR-  (3d)  330  (Ont  Mag.  Ct).  The 
prindf«l's  decision  is  subject  to  an  appeal 
totoeboaid. 

26.  This  denial  of  mfery  could  also  be  JuslMed 
on  die  students'  duty  to  comply  witili 
reasonable  mlito  of  comportment  and 
behaviour.  See  Reg.  262,  s.  23(1  )Cb}  and 

(c). 

27.  The  right  to  deny  entry,  tihe  power  to 
control  curriculum  and  teadiing 
materials,  and  the  duty  to  instill  re^ud 
for  "sobrieQr,  i^perance,  and  all  other 
virtues"  could  be  tised  for  censorship 
purposes.  Tmditionally,  toe  Canadian 
courts  have  adopted  a handsoff  policy  in 
re^iid  to  education  policies  and  practices. 
However,  toe  Canadim  Omter  of  Eighte 
and  Freedom,  Bart  I of  toe  Canstitutmn  Act, 
1982,  being  l^edule  B of  toe  Canada  Mt, 
1982  (U.K.),  c 11,  guarantor  everyone 
certain  rights  and  freedoms.  Th^ 
include:  freedom  of  thought,  belief, 
opinion,  and  expression;  freedom  of 
peaceful  assembly;  and  heedom  of 
association.  The  use  of  the  Educatmn  Act 
for  censorship  purposes  will  inevitably  be 
diaUenged  under  toe  Charter,  and  will 
likdy  generate  oth^  legal  and 
administrative  problems.  See  J.  Wilson, 
Chddbren  and  the  Law,  2nd  ed.,  Toronto: 
Butterworths  and  Co.  (Can)  Ltd.,  1986, 
pp.  438-439. 

28.  Education  Act,  s.  22(1).  For  mses  involving 
suspension  orders,  see  Finlaysm  and 
Tucker  V.  Porixll,  [1926]  1 W.W.R.  939  (Alta. 
CA.);  Ruman  v.  Board  ofTrustee$  of 
Lethbridge  School  District,  [1943]  3 W.W.R. 
340  (Alta.  S.C.);  Ward  v.  Board  of  Blaine 
Lake  School,  [1971]  4 W.W.R.  161  (Sask. 
Q.B.);  and  Wamock  v.  Board  of  School 
Trustees  of  Penticton  (1979),  17  B.C.L.R.  374 
(S.C). 

29.  The  fixed  period  of  the  suspension  and 
the  student's  legal  right  to  return  once  the 
suspension  is  over  prevent  a principal 
from  suspending  a student  until  he  or  she 
agrees  to  accept  a referral  to  an  addictions 
agency  or  to  enter  treatment. 

30.  Education  Act,  s.  22(1). 


31.  Young  Offendm  Act,  R-S.C.  1985,  c.  Y-1, 
s.  38(1). 

3Zm.,§.22i2). 

33.  Brid. 

34.  JMd.,  s.  22(3).  In  mkrn  v.  Municipal  Sdwol 
Board  of  tiw  Qiunty  ofHtdifiix  (1978),  26 

N. S.R.  Gd)  628  (&C),  the  court  held  that 
toe  Board  was  entitiied  to  expel  a student 
aft^  it  concluded  he  had  been  selling 
drugs  to  other  studento,  even  toough  toe 
student  had  not  been  convicted.  The 
board's  conduct  was  justifred  on  toe  basis 
that  it  had  a duty  to  take  action  to  protect 
toe  students  under  its  care.  See  also 
Boudmrd  v.  Commissaires  d'Emla  de  St. 
Mathieu  de  Dixmlk,  [1949]  Que.  K.B.  30; 
aff  d.  [19501  S.C.R.  479. 

35.  In  Re  Ped  Board  of  Educatkm  and  B (1987), 
59  O.R.  (2d)  654  (H.C.),  toe  Judge 
indicated  that  a student's  behavior  could 
not  be  conadered  "refractory"  unless  it 
involved  a series  of  misdeeds.  But  see 
Wilkes  V.  Municipal  Sdtool  Board  of  the 
County  of  Halifax  (1978),  26  N.S.R.  (2d)  628 
(SC),  whidt  does  not  limit  the  term 
"refractory"  to  repeated  misbehavior. 

36.  Educatmn  Act,  s.  22(3),  It  should  be  noted 
that  disdplinary  proceedings  are 
generally  open  to  the  public  However, 
the  Act  and  other  legislation  permits 
these  hearings  to  be  dosed  in  order  to 
avoid  the  disdosure  of  intimate,  personal, 
or  finandal  information.  Education  Act,  s. 
183(1)  and  (la);  and  Statutory  Powers 
Procedure  Act,  R.S.0. 1980,  c.  484,  s.  9. 

37.  Wilkes  v.  Municipal  School  Board  of  the 
County  of  Halifax  (1978),  26  N.S.R.  (2d)  628 
(SC.);  Wamo^  v.  Board  of  School  Trustees  of 
School  Distrkt  §15  (Pentkton)  (1979),  17 

B. C.L.R,  (SC.);  R.  v.  Sweet  (1986), 
unreported  (Ont.  Dist.  Ct);  and  R.  v. 
J.M.C.  (1986),  33  D.L.R.  (4th)  277  (Ont 

C. A.). 

38.  (1987),  59  O.R.  (2d)  654  (H.C.). 

39.  R.SC.  1985,  c.  Y-1. 

40.  Re  Peel  Board  of  Education  and  B (1987),  59 

O. R.  (2d)  654  at  661  (H.C.).  The  judge  was 
equally  critical  of  the  Board's  conduct. 
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41.  m.,pf.m-660. 

42.  Indeed,  a leadier  could  not  even  tell  Ms 
or  her  piindpal  about  die  mddent 
wiAout  violating  die  broad  interpretetion 
of  section  ^0). 

43.  See  for  example,  CT.  <wd  J.T.  v.  Board  of 
School  Trustees  ofSdwol  D^trkt  35 
(Lmgkif)  C198S),  65  B.CLR.  197  CC.A.); 

R.  V.  JM.G.  (1986),  33  D.LR.  C4th)  277 
(Ont  CA.);  imd  ff.  (G.)  v.  Shamrot^  Sch. 
Dio.  No.  38  (Smk.)  Bd  of  Muc.,  [1987]  3 
W.W.R.270(Sask.Q.B.). 

44.  (1986),  33  D.L.1L  (4th)  277  (Ont.  CA.). 

45.  The  former  Onterio  government 
introduced  a Bill  that  contained 
significant  amendments  to  the  T.P.A. 

It  has  been  suggested  that  the  current 
government  may  re-introduce  the  Bill 
However,  die  proposed  changes  are 
unlikely  to  have  a detrimented  effect  on  a 
board's  alcohol  and  drag  poHdes  or  their 
enforcement.  Bill  149,  Trespass  to  Property 
Amendment  Act,  2d  Sess.,  34th  Leg.  Ont, 
1989.  (2d  Riding,  Feb.  14, 1989). 

46.  R.S.0. 1980,  c 511,  s.  1(2). 

47.  iWd.,s.2(l). 

48.  Ibid.,  s.  5.  Posting  a sign  at  only  one  of 
several  entrances  may  be  insuffident 
Evans  v.  iMulippe  (1990),  20  A.CW.S.  (3d) 
1087  (Ont  Div.  CD. 

49.  T.P.A,  s.  3(l)(b). 

50.  Ibid.,  s.  4(1). 

51.  Ibid.,s.  2. 

52.  Education  Act,  s.  20(1), 

53.  Ibid.,ss.  31, 32,  and  39. 

54.  nrid.,  s.  20(2)(f);  and  Regulation  262,  s.  23. 


55.  for  example,  die  Education  Act  requires 
school  officials  bo  maintain  order  and 
dlsdpline  and  to  safeguard  student  health 
and  safety.  See  ss.  235(l)(e),  236(a),  and 
236Cj).  Consequoidy,  any  reasonable 
restrictions  on  entry  diat  are  daigned  to 
prevcsit  the  commission  of  illegal  ads  and 
to  protect  studente  would  be  warranted. 
As  the  follo%inng  cases  illustrate,  die 
Canadi»  courts  have  bem  very 
supportive  of  sdiool  offidals'  edorte  to 
d^  with  student  drug  use.  See  WMxs  v. 
Mumkipd  Sdtool  Board  of  the  County  of 
Halifax  (1978),  26  N.S.R.  (M)  628  (S.C); 

R.  p.  Sweet  (1986),  unreported  (Ont  Dist 
CDj  and  R.  v.  f.M.G.  (1986),  33  D.LR. 

C4di)  277  (Ont  CA). 

56.  See  Qiapter  6 for  a discuMon  of  s.  8 of 
die  Omrter  which  guarantees  everyone 
the  right  not  to  be  subject  to  unreasonable 
seardh  and  seizure. 

57.  Tr&pass  to  Property  Act,  s.  9(1). 

58.  Bid.,  s.  9(2). 

59.  R.  p.  La-ke  (1986),  25  D.LR.  C4th)  403  (Ata. 
C.A.). 

60.  R.S.C  1970,  c.  N-1,  s.  3. 

61.  The  Omrter,  s.  8.  The  leading  case  on 
section  8 is  Hunter  v.  South&m  Inc.  (1984), 
14  C.C.C.  (3d)  97  (S.CC.).  See  also  R.  o. 
Therens,  [1985]  1 S.C.R,  613;  Collins  v.  The 
Queen,  [1987]  1 S.C.R.  265;  and  Cloutier  v. 
Langlom  (1990),  53  C.C.C.  (3d)  257  (S.C.C.). 

62.  Dm  Charter,  s.  9.  See  R.  v.  Therens,  [1985]  1 

S. C.R.  613;  K.  v.  Hufsity,  [1988]  1 S.C.R. 

621;  and  R.  v.  Ladouceur,  [1990]  1 S.C.R. 
1257. 

63.  The  Charter,  s.  10(a).  See  K.  v.  Kclty  (1985), 

7 O.A.C.  46  (Ont  C.A.);  Campbell  v. 
Hudyma,  [1986]  2 W.W.R.  44  (Ata.  C.A.); 
and  R.  v.  Ancelet,  [1986]  4 W.W.R.  761 
(Ata.  C.A.). 

64.  The  Charter,  s.  10(b).  See  R.  v.  Therens, 
[1985]  1 S.CR.  613;  R.  v.  Chrkson  (1986), 

66  N.R  114  (S.CC.);  and  R.  v.  Black,  [1989] 
2 S.C.R.  138. 

65.  Ibid. 
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66.  For  a discussion  of  section  24(2),  see  R.  v. 
Therens,  [1985]  1 S.CR.  613;  Collins  v.  The 
Queen,  [1987]  1 S.CR.  265;  and  R.  v.  Black, 
[1989]  2 &CR.  138. 

67.  See  infra  Chapter  6 and  the  accompany- 
ing notes. 

68.  Criminal  Code,  ss.  40-42. 

69.  MacDonald  v.  Hees  (1974),  46  D.LR.  (3d) 
720  (N.&S.C);  Brmm  v.  Wilson  (1975),  66 
D.LR.  (3d)  295  (B.CS.C.);  and  Cullen  v. 
Rice  (1981),  120  D.L.R.  (3d)  641  (Alta. 
CA.). 

70.  Ibid.,  and  Criminal  Code,  ss.  40-41. 

71.  For  example,  in  R.  v.  Figudra  (1981),  63 
CC.C  (2d)  409  (Ont  CA.),  the  court  held 
tiiat  section  41  of  the  Criminal  Code  in 
itself  could  not  justify  stabbing  a 
trespasser  to  prevent  him  or  her  from 
entering.  See  also  R.  v.  Baxter  (1975),  27 
CC.C.  (2d)  96  (Ont  CA.).  For  common 
law  authority,  see  Bigdtarles  v.  Merkel, 
[1973]  1 W.W.R.  324  (B.CS.C);  Veinot  v. 
Veinot  (1977),  31  A.P.R.  630  (N.S.S.C.);  and 
Pynch,  Pynch  and  Atwell  v.  Smith  (1977),  24 
A.P.R.  372  (N.S.CA.). 

72.  See  Dunn  v.  Dominion  Atlantic  Ry.  Co., 
[1920]  2 W.W.R.  70S  (S.C.C.);  and  Arbeau  v. 
Dalhousie  Tavern  Ltd.  (1974),  9 N.B.R.  (2d) 
625  (S.C). 

73.  Jordan  House  Ltd.  v.  Menow  and  Honsberger, 
[1974]  S.C.R.  239. 

74.  For  a discussion  of  the  duty  of  care 
imposed  upon  school  officials,  see 
Magnusson  v.  Board  of  the  Nipawan  School 
(1975),  60  D.LR.  (3d)  572  (Sask.  C.A.); 
Myers  v.  Peel  County  Board  of  Education 
(1981),  123  D.LR.  (3d)  1 (S.CC);  and  J. 
Barnes,  'Tort  Liability  of  School  Boards  to 
Pupils"  in  L IQar  (ed.).  Studies  in 
Canadian  Tort  Law,  Toronto:  Butterworths 
and  Co.  (Can.)  Ltd.,  1977,  p.  189. 

75.  Ibid. 

76.  Similar  obligations  were  imposed  on  a 
tavern  owner  to  protect  one  of  his 
intoxicated  patrons.  See  Jordan  House  v. 
Menow  and  Honsberger,  [1974]  S.C.R.  239. 


77.  See  also  the  Criminal  Code,  s.  449(2)  which 
authorizes  owners,  people  in  lawful 
possession  or  those  acting  on  their  behalf 
to  arrest  without  a warrant  anyone  found 
apparently  committing  a criminal  offence 
on  or  in  relation  to  the  property. 

78.  See  notes  68  to  71. 

79.  Trespass  to  Property  Act,  s.  2(1). 

80.  JWi.,s.l2(l). 

81.  See  for  example.  Turner  v.  Thome,  [1960] 
O.WJM.  20  (H.C);  Pretu  v.  Donald  Tidey  Co. 
Ud.  (1965),  53  D.LJL  (2d)  504  (Ont.  H.C); 
and  Mantel  v.  Parisien  (1981),  18  C.CLT. 

79  (Ont.  H.C).  It  should  be  noted  that  if 
the  trespasser  acts  in  a high-handed, 
malicious  or  otherwise  outrageous 
manner  the  court  may  award  the  plaintiff 
substantial  punitive  damages.  This  is 
aptly  illustrated  by  the  Pretu  and  Mantel 
cases. 

82.  TJ>A.,  s.  12(2). 

83.  Criminal  Code,  ss.  494(1 )(a)  and  (2). 

84.  Criminal  Code,  s.  494(1 )(a)  states  that; 
"anyone  may  arrest  without  warrant  a 
person  whom  he  finds  committing  an 
indictable  offence."  However,  the 
Supreme  Court  of  Canada  has  interpreted 
the  phrase  "finds  committing"  to  mean 
"finds  apparently  committing".  R.  v.  Biron 
(1976),  59  D.LR.  (3d)  409  (S.C.C.). 
Although  Biron  dealt  with  section  495, 
this  same  broad  int^retation  of  the 
phrase  "finds  committing"  should  apply 
to  section  494(l)(a).  See  Besse  v.  Thom 
(1979),  % D.LR.  (3d)  657  (B.C  Co.  Ct); 
and  R.  v.  Cunningham  and  Ritchie  (1979), 

49  C.C.C.  (2d)  390  (Man.  Co.  Ct.). 

85.  Interpretation  Act,  R.S.C.  1985,  c.  1-21,  s. 
34(l)(a);  R.  v.  Seward,  [1966]  4 C.CC  166 
(Yukon  Mag.  Co.);  and  R.  v.  Huff  (1979), 

50  C.C.C  (2d)  324  (Alta.  C.A.). 

86.  Criminal  Code,  s.  494(2). 

87.  See  R.  v.  Pollard  (1917),  39  D.LR.  Ill  (Alta. 
C.A.);  R.  V.  Suchacki,  [1924]  1 D.LR.  971 
(Man.  C.A.);  and  R.  v.  Seward,  [1966]  4 
C.C.C.  166  (Yukon  Mag.  Co.). 
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88.  Oimitud  Cede,  s.  175. 

89.ILS.C1985,c.T-9,s.4. 

90.  Crimmd  Codk,  s.  494(3).  The  term 
"fbrtiiwith''  has  been  interpreted  to  mean 
as  soon  as  it  is  reasonably  prach^  under 
all  the  drajmstances.  R.  v.  Cunninghsm 
Old  RMdm  (19791 49  CCC  C2d)  390 
(^tol.  Co.  Cl). 

91.  The  dasdcras^  Indus  area  are 

Chse  (1604),  77  ER.  194  CK.B.);  Mme^  v. 
Leach  (1765),  19  How.  St  Tr.  1002  (K.B.); 
and  Entkk  p.  Carrington  (1765),  95  E.R.  807 

(K.B.). 

92.  Leigh  v.  Cok  (1853),  6 Cox  CC  329  (Q.B.); 
Mmfer  v.  Veug^mn  (No.  2)  (19ffil),  6 C.C.C 
68  «2ue.  ICB.);  Gott$dmlk  p.  Hutton  (1921), 
66  D.LE  499  (Alta.  CA.);  Re  Laporte  and 
The  Queen  (1972),  29  D.LE  (3d)  651  (Que. 
Q.B.);  and  Cloutier  v.  Lmglois  (1990),  53 
CC.C  (3d)  257  (S.CC). 

93.  Crimmd  Code,  s.  494(3). 

94.  For  example,  in  R.  v.  Lerke  (1986),  25 
D.LR.  (4th)  403  (Alta.  CA.),  the  Court 
held  that  die  staff  of  the  tovem  had 
lawfully  arrested  the  accused,  but  dien 
violated  section  8 of  the  Outrter  in 
searching  him.  As  a result,  the  marijuana 
which  die  staff  seized  had  to  be  excluded 
from  evidence  and  the  accused  was 
acquitted.  The  Court's  comments  about 
private  ddzens'  powers  of  search  on 
pages  413>414  are  relevant  to  school 
officials: 

A ddzen  may,  on  occasion,  have 
greater  need  of  a right  to  seardi  than 
does  the  peace  officer...The  dtizen  has 
neither  side-arm,  badge  nor  uniform, 
let  alone  warrant,  on  which  to  rely.  He 
lacks  the  coerdve  presence  of  these 
attributes  of  authority  which  help  die 
peace  officer  to  avoid  violence.  The 
right  to  search,  at  least  to  disarm,  is 
essential. 

Where  the  search  is  not  for  weapons, 
but  only  to  seize  or  preserve  property 
connected  to  die  offence,  different 
considerations  apply.  The  uigency 
present  in  the  search  for  weapons 
would  not  ordinarily  be  present  in 


diose  cases.  Often  the  toiviality  of  the 
offence  charged  or  &e  improbability, 
in  die  droumstances,  tiiat  any  evidence 
will  be  uncovered,  or  will  be  destroyed 
even  if  seardi  Is  delayed,  will  mean 
dial  seardi  by  a dtitzen  would  not  be  a 
reasonable  seardi.  Both  the  Petty 
Trespass  Act  and  s.  449  of  the  Crmmd 
Code  contemplate  tinat  the  ofiender  will 
be  turned  over  to  persons  In  authority 
widiout  delay.  That  being  the  rase.  It 
will  be  rare  that  die  dtizen  ma^g  an 
arrest  wiU  need  to  search  for 
evidentiary  purposes  only.  The  course 
of  wisdom  and  the  requirement  diat 
the  search  be  reasonable  wdi  usually 
dictate  diat  die  s^rdh  for  evidence  be 
left  until  the  person  arrested  is  turned 
over  to  audiority. 

95.  Criminal  Code,  s.  34. 

%.  IbM.,  s.  34(1);  and  R.  v.  McQuarrie  (1944), 
81  C.CC  20  (Sasic  CA.). 

97.  Crimimd  Code,  s.  265(1). 

98.  See  R.  v.  Baxter  (1975),  33  C.RN.S.  22 
(Ont.  C.A.);  and  Martin  v.  R.  (1985),  47 
C.R.  (3d)  342  (Que.  C.A.). 

99.  Criminal  Code,  s.  34(1).  The  issue  of  what 
constitutes  reasonable  force  is  based  on 
the  spedfic  facts  of  each  rase.  See  for 
example,  R.  v.  Antky,  [1964]  2 C.C.C.  142 
iOnt  CA.);  R.  v.  Bogue  (1976),  30  C.C.C. 
(2d)  403  (Ont.  CA.);  and  R.  v.  Deegan 
(1979),  49  CC.C  (2d)  417  (Alte.  C.A.). 

100.  R.  V.  Matson  (1970),  1 C.C.C.  (2d)  374 
(B.CC.A.). 

101.  Criminal  Code,  s.  34(2);  R.  v.  Bogue  (1976), 
30  C.C.C.  (2d)  403  (Ont.  C.A.);  R.  v. 

Deegan  (1979),  49  C.C.C.  (2d)  417  (Alto. 
C.A.);  R.  V.  Scopdliti  (1981),  63  C.C.C.  (2d) 
481  (Ont.  C.A);  and  R.  v.  Clark,  [1983]  4 
W.W.R.  313  (Alta.  C.A.). 

102.  Criminal  Code,  s.  37. 

103.  Ihid.,  s.  27.  Many  of  the  prindples 
concerning  self-defence  are  equally 
applicable  to  s.  27. 

104.  mid.,  s.  27(a)(ii). 
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105.  See  for  example,  R.  v.  Metcalfe,  [1927]  3 
W.W.R.  194  (Sask.  Dist  Co.);  R.  v.  Corkum, 
[1937]  1 D.LR.  79  CN.S.Co.Ct);  Murdodc  v. 
Richards,  [1954]  1 D.L.R.  766  (N.S.S.C); 
and  R.  v.  Imbeault  (1977),  17  N.B.R.  (2d) 
234(Co.Ct). 

106.  R.  V.  Haberstock  (1970),  1 CCC  (2d)  433 
(Sask.  CA.). 

107.  0|g;g-Moss  v.  The  Queen  (1984),  11  D.LR 
(4th)  549  (S.CC);  and  Nixon  v.  The  Queen 
(1984),  12  D.LR  (4th)  762  (S.C.C.).  See 
also  R.  V.  Dupperon  (1984),  16  CCC  (3d) 
453  (Sask.  CA.). 

108.  Ogg-Moss  V.  The  Queen  (1984),  11  D.LR 
(4th)  549  (S.CC),  at  p.  566,  quoting 
Brisson  v.  Lafontame  (1864),  8 LC.  Jur.  173, 
at  p.  175. 

109.  See  J.  Wilson,  Children  And  The  Law,  2nd 
ed.,  Toronto:  Butterworths  and  Co.  (Can.) 
Ltd.,  1986,  pp.  436-437. 

110.  Priestman  v.  Colangelo  and  Smythson  (1959), 
19  D.LR  (2d)  1 (S.CC);  Poupart  v. 
lafortune  (1973),  41  D.LR  (3d)  720 
(S.CC);  R.  V.  Biron  (1976),  59  D.L.R  (3d) 
409  (S.CC),  per  Laskin  CJ.C.,  at  411;  and 
Moore  v.  Slater  (1979),  101  D.LR  (3d)  176 
(B.C.S.C.). 

111.  For  example,  in  Fraser  v.  Evans,  [1969]  1 
Q.B.  349  (C.A.),  the  court  stated  at  page 
361: 

No  person  is  permitted  to  divulge  to 
the  world  information  which  he  had 
received  in  confidence,  unless  he  has 
just  cause  or  excuse  for  doing  so.  Even 
if  he  comes  by  it  innocently, 
nevertheless  once  he  gets  to  know  that 
it  was  originally  given  in  confidence, 
he  can  be  restrained  from  breaking  that 
confidence. 

See  also  Pany-fones  v.  The  Law  Society  and 
Others,  [1968]  1 All  E.R  177  (C.A.); 
Toumier  v.  National  Provincial  and  Union 
Bank  of  England,  [1924]  1 K.B.  461  (C.A.); 
and  Cronkwright  v.  Cronkwright  (1971),  14 
D.LR  (3d)  168  (Ont.  H.C). 

112.  S.0. 1984,  c.  55,  s.  69(3). 


113.  For  other  examples,  see  the  Mental  Health 
Act,  RS.0. 1980,  c 262,  s.  29;  and 
Regtilation  865,  RRO.  1980.  s.  49  to  the 
Public  Hospital  Act,  RS.0. 1980,  c 410. 

114.  For  example,  a teacher  who  agreed  to 
meet  wifo  a student  to  discuss  a "private 
and  personal  matter"  may  be  viewed  as 
having  implicitly  promis^ 
conHdentiaHty. 

115.  In  most  professional  relationships,  sudi 
as  diose  widi  lawyers,  health  care 
professionals,  accountants,  and  engineers, 
it  is  simply  assumed  that  all  patient  or 
client  infoimation  is  conhdentiai. 

116.  See  for  example,  s.  64  of  the  Mental  Health 
Act,  as  amended,  which  provides  that  any 
violation  of  the  Act  or  Regulations  is  a 
provincial  offence  punishable  by  a fine  of 
up  to  $25,000. 

117.  See  H.  Glasbeek,  "Limitations  on  the 
Action  of  Breach  of  Confidence"  in  D. 
Gibson  (ed.).  Aspects  of  Privacy  Law, 
Toronto:  Butterworths  and  Co.  (Can.) 

Ltd.,  1980,  p.  217;  and  S.  Rodgers-Magnet, 
"Common  Law  Remedies  for  Disclosure 
of  Confidential  Medical  Information"  in 
F.  Steel  and  S.  Rodgers-Magnet  (eds.). 
Issues  in  Tort  Law,  Toronto:  The  Carswell 
Company  Ltd.,  1983,  p.  265. 

118.  The  legislation  governing  most 
professionals  specifically  provides  that 
the  wrongful  disclosure  of  confidential 
information  constitutes  professional 
misconduct  and  may  result  in 
disciplinary  proceedings.  See  for 
example,  RRO.  1980,  Reg.  448,  s.  27(22) 
to  the  Health  Disciplines  Act,  RS.0. 1980, 
c.  196;  and  the  Teaching  Professions  Act, 
R.S.0. 1980,  c.  495,  s.  12(a)  and  Regulation 
435,  R.O.C.  1985,  s.  14(c). 

119.  For  a comprehensive  review  of  privilege, 
see  P.  McWilliams,  Canadian  Criminal 
Evidence,  2nd  ed.,  Aurora:  Canada  Law 
Book  Limited,  1984,  pp.  915-924  and  963- 
976. 
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120.  Ibid.  pp.  920-924.  See  also  B.  McLachlin, 
'0>nfidential  Commtinications  and  the 
Law  of  Privilege"  (1977),  11  U.B.C.  L.  Reo. 
266;  and  R dasbeek,  "Limitations  on  the 
Action  of  Breach  of  Confidence"  in  D. 
Gibson  (ed.).  Aspects  of  Privacy  Law, 
Tonmto:  Butterwortihs  and  Co.  (Can.) 

Ltd.,  1980,  p.  217. 

121.  Ibid.  See  also  Slavutych  v.  Baker,  [1976]  1 
&CR.254. 

122.  See  for  example,  R.  v.  RS.  (1985),  19 
CC.C  (3d)  115  (Ont  C.A.);  Gibbs  v.  Gibbs 
(1985),  1 W.D.CP.  6 (Ont  S.C);  and  R.  v. 
Worth  (1989),  54  CCC  (3d)  215  (Ont 
RC). 

123.  Ontario,  Ministry  of  Education,  Ontario 
Student  Record  (OSR)  Guideline  1989, 
(1989).  The  Guideline  was  issued  in  1989, 
but  only  came  into  force  on  January  1, 
1991. 

124.  Bill  30,  Education  Amendment  Act 
(Miscellaneous),  1990, 1st  sess.,  35dt  Leg. 
Ont,  1990  (1st  Reading,  Dec  17th,  1990). 

125.  See  Reg.  271,  R.RO.  1980,  as  amended  by 
O.  Reg.  380/86. 

126.  Although  Reg.  271,  R.R.0. 1980,  s.  5(2) 
limited  an  educator's  right  to  maintain 
records  outside  of  the  OSR,  fois  section 
was  repealed  by  O.  Reg.  380/86,  s.  2. 
Consequently,  the  current  regulations  no 
longer  contain  any  express  provisions 
concerning  records  kept  outside  of  the 
OSR.  However,  any  such  records  would 
be  subject,  like  the  OSR,  to  the  provisions 
of  the  Municipal  Freedom  of  Information  and 
Protection  of  Privacy  Act,  S.0. 1989,  c.  63. 

127.  Reg.  271,  s.  2. 

128.  The  Ministry  Guideline,  s.  10.3,  provides 
that  reports  from  third  parties,  which 
presunrably  would  go  in  the 
documentation  file  of  the  OSR,  can  only 
be  included  if  the  principal  has  received 
the  written  consent  of  a minor  student's 
parents  or  of  the  student  if  he  or  she  is  an 
adult.  If  consent  is  not  obtained,  the 
principal  notes  that  he  has  received  the 
report  in  Part  H of  the  OSR  and  returns 
the  document  to  the  third  party  or 


destroys  it  As  in  the  case  of  the  rest  of  the 
OSR,  foe  documentation  file  is  limited  to 
information  that  foe  principal  believes  is 
conducive  to  improving  foe  instruction  of 
foe  student 

129.  Reg.  271,  s.  25;  and  Ministry  Guideline, 
S.34. 

130.  (1987),  59  O.R.  (2d)  654  (H.C). 

131.  From  a strictly  tedmical  point  of  view,  s. 
237(13)  of  foe  Education  Act  would  prevail 
over  any  inconsistent  provisions  in  the 
Regulations  or  Ministry  Guideline. 
Sinularly,  foe  position  adopted  by  foe 
Court  of  Appeal  in  R.  v.  JM.G.  (1986),  33 
D.LR.  (4th)  277  stands  in  sharp  contrast 
to  that  in  Re  Peel  Board  of  Education  and  B 
(1987),  59  O.R.  (2d)  654  (H.C.)  and  would 
prevail  over  it  Thus,  it  may  still  be  lawful 
to  record  disciplinary  infractions  in  foe 
OSR.  Nevertheless,  the  Ministry's  intent 
is  obvious  and  its  concerns  are  most 
reasonable. 

132.  The  regulations  and  Ministry  Guideline 
would  only  prohibit  recording  of 
infractions  that  were  governed  by  the 
YOA  or  Part  V-A  of  the  Provincial  Offences 
Act.  Thus,  foe  less  serious  infractions  that 
do  not  violate  the  law  could  be  recorded. 
This  creates  a somewhat  anomalous 
situation,  in  that  the  more  serious 
infractions  — foe  ones  that  should  be  of 
greatest  concern  to  educators  — are  the 
ones  foat  cannot  be  recorded.  This  state  of 
affairs  does  not  appear  to  be  consistent 
with  the  general  duties  of  educators  to 
maintain  order  and  discipline  in  the 
school,  and  to  preserve  and  protect 
student  health  and  safety. 

133.  See  note  126. 

134.  Education  Act,  s.  237(10).  See  also  s.  237(2). 

135.  Ibid.,  s.  237(2),  (10)(b)  and  (c).  It  should  be 
noted  that  a student  is  a minor  if  he  or 
she  is  under  the  age  of  18. 

136.  /bid.,  s.  237(3). 

137.  Ibid.,  s.  237(4)(a). 
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138.  Ibid.,  s.  237  (4)(b).  The  Act  sets  out 
detailed  procedures  for  resolving 
disputes  about  die  accuracy  or 
appropriatmess  of  the  information  in  the 
record.  Ibid.,  s.  237(5). 

139.  It  is  important  to  distinguish  between  a 
situation  in  which  the  police  are 
demanding,  as  opposed  to  requesting 
inibnnalion.  As  stated  in  the  Ministry 
Guideline  at  s.  4.4.3:  'If  a school  principal 
is  served  with  a seardi  warrant  requiring 
the  surrender  of  an  OSR  to  the  police,  the 
principal  is  obliged  to  comply  with  the 
warrant  Likewise,  if  a principal  is  served 
with  a subpoena  requiring  his  or  her 
testimony  in  a crimhial  case,  he  or  she  is 
obliged  to  comply  with  the  subpoena  and 
produce  the  OSR  if  required." 

140.  It  should  be  noted  that  the  Act's 
confidentiality  provisions  apply  only  to 
information  that  property  belongs  in  the 
OSR.  For  example,  in  Cook  v.  Dufferin-Peel 
Ronun  Catholic  Separate  School  Board 
(1983),  34  CRC  178  (Ont  S.C),  it  was 
held  that  students'  statements  concerning 
injuries  to  another  student  should  not 
have  been  induded  in  the  students'  OSR, 
because  this  information  was  not  relevant 
to  their  instruction. 

141.  Education  Act,  s.  237(2). 

142.  R.  V.  B.  (1979),  2(3)  F.L.R.  213  (Ont.  Prov. 
Ct).  See  also  R.  v.  Snider,  [19541  S.CR 
479. 

143.  R.  u.  B.  (1979),  2(3)  F.L.R.  213  (Ont.  Prov. 
CD,  at  p.  218. 

144.  Ibid.,pp.  217-218. 

145.  As  indicated  earlier,  the  courts  have  been 
reluctant  to  extend  privilege  to  various 
relationships  and  to  interpret  statutes  as 
granting  privilege.  This  attitude  stems 
from  a legitimate  concern  that  privileged 
information,  which  may  be  important 
evidence,  is  unavailable  to  the  courts.  See 
generally,  R.  v.  Snider,  [1954]  S.C.R.  479; 
Gibbs  V.  Gibbs  (1985),  1 W.D.C.P.  6 (Ont. 
S.C.);  and  R.  v.  B.  (1979),  2(3)  F.LR  213 
(Ont.  Prov.  Ct.). 

146.  S.0. 1989,  c.  63. 


147.  Ibid.,  s.  4(1). 

148.  Ibid.,  ss.  6-15, 32. 

149.  Ibid.,  s.  36. 

150.  Since  it  only  came  into  force  recently,  it 
will  be  several  years  before  die  courts 
have  an  opportunity  to  interpret  the 
legislation. 

151.  MFIPPA,  s.  2(1)  "record". 

152.  Ibid.  See  also  s.  2(1)  "personal 
information"  which  is  dertned  as 
recorded  information  about  an 
identifiable  individual. 

153.  Ibid.,  ss.  4(1)  and  6-15. 

154.  Ibid.,  ss.  6(l){b),  8(l)(a)  and  (b),  and  12 
respectively. 

155.  Ibid.,  s.  9. 

156.  Ibid.,  s.  2(1)  "personal  information". 

157.  Ibid.,  s.l4(l)(a). 

158.  Ibid.,  s.  54  (c). 

159.  Ibid.,s.  14(l)(b). 

160.  Jbid.,s.l4(l)(d). 

161.  Ibid.,s.  14(l)(f).  Section  14(2)  provides 
that  an  individual  must  consider  all 
relevant  circumstances,  including  nine 
spedHc  criteria,  in  determining  what 
constitutes  an  unjustified  invasion  of 
privacy.  Section  14(3)  provides  that 
disclosure  of  educational,  medical, 
psychological,  as  well  as  other  specified 
types  of  information  is  presumed  to 
constitute  an  unjustified  invasion  of 
privacy.  Consequently,  it  would  appear 
that  important  countervailing 
considerations  would  have  to  be 
established  to  justify  disclosing  such 
information  under  this  exception. 

162.  Ibid.,  s.  27.  The  exact  relationship  between 
Parts  I and  11  of  the  Act  remain  unclear.  It 
should  be  noted  as  well  that  the 
definition  of  personal  information  in  Part 
II  of  the  Act  includes  information  that  has 
not  been  recorded.  See  s.  28(1). 
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163.  Ibid.,  s.  32(c),  (d),  (g)  and  (i)  respectively. 

164.  JZnd.,  5.36(1). 

165.Ibid.,s.3S. 

166. m.,s.36Q). 

167.  Ibid.,  s.  30(21 

168.  iZ^.,ss.  3944. 

169.  See  for  example,  Koedtlin  v.  Waugh  (1957), 
11  D.LR.  (2d)  447  (Ont  CA.);  R.  v.  CarroU 
(1959),  23  D.L.R.  (2d)  271  (Ont.  CA.);  Rice 
V.  ConnoUy,  [1966]  2 Q.B.  414;  Kenlin  v. 
Gardiner,  [1967]  2 Q.B.  510;  and  Colet  v. 

The  Queen,  [1981]  1 S.C.R.  2. 

170.  Criminal  Code,  s.  50(l)(b). 

171.  JWa.,s.  118(a). 

172.  Education  Act,  s.  236(k). 

173.  Ibid.,  s.  22(1).  As  previously  discussed, 
tius  duty  may  conflict  with  the  YOA, 
s.  38(1). 

174.  Regulation  262,  s.  12(3)n. 

175.  S.0. 1984,  c.  55,  s.  68(3). 

176.  The  deflnition  of  diild  abuse  includes 
potential  or  actual  physical  harm,  sexual 
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177.  Ibid.,  s.  68(3). 

178.  Ibid.,  s.  81(1). 

179.  See  C.  Wright,  "Negligent  'Acts  or 
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and  H.  McNiece  and  J.  Thornton, 
"Affirmative  Duties  in  Tort"  (1949),  58 
YaleLJ.,  1272. 
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Menowand  Honsberger,  [1974]  S.C.R.  239; 
Arnold  v.  Teno  (1978),  83  D.LR.  (3d)  609 
(S.C.C.);  Toetos  v.  MacKenzie  (1980),  109 
D.LR.  (3d)  473  (B.C.C.A.);  and  Q.  v.  Minto 
Management  Ltd.  (1985),  49  O.R.  (2d)  531 
(Ont.  H.C.),  aff'd  (1986),  34  D.LR.  (4th) 
767  (Ont.  C.A.). 


181.  See  note  74. 

182.  In  Crocker  v.  Sundance  Northwest  Resorts 
Ltd.  (1988),  44  CCLT.  225,  the  Supreme 
Court  of  Canada  unanimously  held  that 
sponsors  of  potentially  dangerous 
activities  have  a legal  obligation  to  take 
whatever  steps  are  possible  to  prevent  the 
intoxicated  item  pairtidpating.  Although 
there  are  no  comparable  Canadian  cases 
dealing  with  schools,  the  following  cases 
dearly  illustrate  the  courts'  concern  that 
students  not  be  exposed  to  undue  risk. 
Myers  v.  Fed  County  Board  of  Education 
(1981),  17  CCLT.  269  (SCO;  Hoar  v. 
Board  of  School  Trustees,  District  68 
(Nanaimo)  and  Haynes,  [1984]  6 W.W.R.  143 
(B.C.CA.);  and  Papamonolopoulos  v.  Board 
of  Education  for  the  City  of  Toronto  (1986), 

30  CCLT.  82  (Ont.CA.). 

183.  S.0. 1984,  c 55,  ss.  3(1),  6 and  37(l)(a). 

184.  See  J.  Fleming,  "The  Patient  and  His 
Victim:  The  Therapist's  Dilemma"  (1974), 
62  GrI.  L Reo.  1025;  D.  Salter,  "The  Duty 
To  Warn  Third  Parties:  A Retrospective  on 
TarasofT  (1986),  18  Rutgers  L.  J.  145;  and  S. 
Bedruu-,  "The  Psychotherapist's  Calamity: 
Emerging  Trends  in  the  Tarasoff 
Doctrine",  [1989]  Brigham  Young  Unto.  L. 
Rev.  261. 

185.  (1986),  33  D.LR.  (4th)  277  (Ont  C.A.). 

186.  /bid.,  pp.  279-280. 

187.  R.S.C  1985,  c.  Y-1. 

188.  R.  V.  J.M.G.  (1986),  33  D.LR.  (4th)  277 
(Ont  C.A.). 

189.  The  Court  in  J.M.G.  simply  assumed  that 
the  prindpal  was  entitled  to  possess  the 
marijuana  he  seized  from  the  student  The 
issue  is  complicated  by  the  fact  that 
possession  of  a narcotic  is  an  offence 
under  s.  3 of  the  Narcotic  Control  Act. 
Regulations  to  the  Narcotic  Control  Act 
authorize  certain  individuals,  including 
agents  of  the  police,  to  possess  narcotics 
in  spedfied  drcumstances.  See  C.R-C. 
1978,  c.  1041,  s.  3(2).  Presumably,  the 
Courts  in  J.M.G.  and  R.  v.  Lerke  (1986),  25 
D.LR.  (4th)  403  (Alta.  C.A.)  consider 
private  dtizens  to  be  agents  of  the  police 
when  they  seize  drugs  and  contact  the 
police  to  hand  them  over. 
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However,  it  is  not  dear  what  authority  a 
prindpal  has  to  possess  drugs  seized 
horn  a studott  and  then  di^se  of  them 
widiout  calling  in  the  police. 
Neverdieless,  diis  is  exactly  what  die 
Court  in  JM.G.  suggested  would  be 
appropriate  in  minor  drug  cases. 
Unfortunately,  no  court  has  ^^edfically 
addressed  the  issue.  In  these 
drcumstances,  it  may  be  advisable  for  a 
school  board  to  contact  the  local  crown 
prosecutor  and  die  police  to  reach  some 
informal  agreement  about  how  to  handle 
diese  matters. 

In  any  event,  school  boards  should 
develop  internal  guiddines  governing  the 
seizure,  possession,  storage,  and  disposal 
of  property  that  is  taken  from  students.  It 
may  be  appropriate  to  return  to  a 
student's  parents  any  property  that  may 
be  lawfully  possessed  by  die  parents,  but 
may  not  be  lawfully  possessed  by  the 
student.  Cigarettes  taken  from  a 15-year- 
old  and  alcohol  seized  horn  a 16-year-old 
would  fedl  into  this  category.  Property 
which  is  taken  from  a student  because  of 
a violation  of  the  school  rules,  but  which 
the  student  may  otherwise  lawfully 
possess,  could  be  returned  to  the  student 
at  the  end  of  die  term.  This  would 
include,  for  example,  cigarettes  taken 
from  a 17-year-old  student  caught 
smoking  in  dass.  A school  official  should 
not  return  to  students  property  that  they 
carmot  lawfully  possess.  For  example,  a 
prindpal  who  returned  any  alcohol  to  an 
18-year-old  student  could  be  chaiged 
under  s.  30(1)  of  the  Liquor  Licence  Act, 

S.0. 1990,  c.  15,  with  providing  alcohol  to 
a person  who  is  underage.  Nor  should 
school  offidals  use  or  consume  any 
property  seized  from  students. 

Regardless  of  the  spedfic  guidelines 
adopted,  they  should  be  compatible  with 
die  board's  overall  alcohol  and  drug 
polides. 


190.  R.  V.  JM.G.  (1986),  33  D.L.R.  (4th)  277 
(Ont  CA.). 

191. ftia.,p.284. 

192.  However,  the  Court  suggested  that  the 
result  might  have  been  different  had  the 
prindpal  arrested  J.M.G.  and  tiren 
brou^t  him  to  the  office,  or  had  he  called 
in  the  police  immediately  and  held  J.M.G. 
until  they  arrived.  In  these  situations,  the 
prindpal  would  probably  be  viewed  as 
an  agent  of  the  police  and  titus  subject  to 
the  provisions  of  the  Charter.  Moreover, 
the  prindpal  would  probably  be  required 
to  comply  with  various  obligations  under 
the  Young  Offenders  Act,  R.S.C.  1985,  c 
Y-1,  ss.  11  and  56.  The  Court  emphasized 
that  the  prindpal  only  dedded  to  involve 
the  police  after  J.M.G.  swallowed  part  of 
the  evidence.  Nevertheless,  from  the 
suspect's  perspective  it  is  difficult  to 
justify  distingmshing  between  an 
investigation  of  potentially  criminal 
condud  under  the  Education  Act  to  which 
s.  10(b)  would  not  apply,  and  a dtizen's 
arrest  or  detention  to  which  s.  10(b) 
would  apply. 

193.  R.  V.  ]M.G.  (1987),  59  O.R.  (2d)  286 
(S.C.C.). 
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